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Proposal for a directive



The Council of the European Communities,

Having regard to the Treaty establishing the European Economic Comm’uniéy,
and in particular Article 54(3) (g) thereof;

Having regard to the proposal from the Commission;
Having régard to the Opinion of the European Parliament;
Having regard to the Opinion of the Economic and Social Committee;

Whereas the coordination provided for in Article 54(3) (g) was begun by
Directive No. 68/151/EEC of 9 March 1968 governing the disclosure, validity -
of obligations entered into by the representative organs and the nullity of
sociétés anonymes, sociétés en commandlte par actions and sociétés a responsa-
bilité limitée*;

Whereas the coordination of national laws relating to such limited liability
companies was continued by Directive No. ... of ...! on the annual accounts;

Whereas further the coordination of laws relating to sociétés anonymes* must
be given priority because these compames much more than others carry on
cross-frontier activities;

 Whereas the laws of the Meniber States relating to .the forrnation and capital
of sociétés anonymes* were coordinated by Directive No. ... of ...2 and those
relanng to mergers of such companies were coordinated by Dll‘CCthC No.

of .

\Whereas so that the protection afforded to the interests of members and others
is_made equivalent, the laws of the Member States relating to the structure of
sociétés anonymes® and to the powers and obligations of thelr organs must be
coordinated;

Whereas in the fields aforesaid equlvalent legal condlnons must be created in
the Community for sociétés anonymes*;

Whereas so far as concerns the organization of the administration of this type
of company two different sets of arrangements at present obtain in the .
Commuinity; whereas one of these provides for one administrative organ only
while the other provides for two, namely a management organ responsible for
managing the business of the company and an organ responsible for controlling
the management body; whereas in practice, even under the arrangement which
provides for only one administrative organ, a de facto distinction is made
between active members who manage the business of the company and passive

* Where the French terms are used in the recitals of this Proposal they are to be taken to
include a reference to the correspondmg types of company ex1stmg in each of the six
Member States. .

1 0J C 7 of 28.1.1972.

* Q] C48 of 24.4.1970.

s O] C89 of 14.7.1970.
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members_who confine themselves to supervision; whereas in order to delimit
clearly the responsibilities of the persons who are charged respectively with one
or other of these duties it is preferable that there be separate organs whose
responsibility it is to carry them out; whereas further the two-tier system will
facilitate the formation .of sociétés anonymes* by members or groups of
members from different Member States and, thereby, interpenetration of under-
takings within the ‘Community; whereas to this end the introduction’ of the
two-tier system on an optional basis would not be sufficient and whereas
that structure must be made compulsory for all sociétés anonymes*;

Whereas the laws of certain Member States provide for worker participation
within the supervisory body but no such provision exists in other Member
States; whereas differences in the laws relating to this field must be eliminated
not least because they constitute a barrier to the application of the Community
rules which are necessary to facilitate transnational operations involving recon-
.struction and interpenetration of undertakings, in particular in so far as concerns
the giving of effect to Article 220 of the Treaty which provides inter alia for
international ‘merger and transfer’ of the seat; whereas in order to make
provision for worker participation in appointing and dismissing members of the
supervisory - organ the Directive does not make rules uniform for all the
Member States but leaves them to- choose between a number of equlvalent
arrangements; -

Whereas the- members of the management and supervisory organs must be
. 'made subject to special rules relating to civil hablhty which provide for joint
and several liability, reverse the burden of proof in respect of liability for
wrongful acts and ensure that the bringing of proceedings on behalf of the
company for the purpose of making those persons liable is not improperly
prevented;

Whereas as regards the preparation and holding of general meetings, the
sharcholders must be protected by equivalent provisions relating to, the form,
content and period of notice, the right to attend and to be represented at
meetings, written or oral information, exercise of the right to vote, the majorities
required for the passing of resolutions and, finally, the right to bring proceedings
" in respect of void or voidable resolutions; -~

Whereas certain rights.of shareholders should be capable of being exercrsed
by a minority of them; '

" Whereas in the interests of members and others the audit of the annual accounts
should be carried out by experts whose 1ndependence is guaranteed by special
provisions; - ’

* Where the French terms .are used in the recitals- of this Proposal they are to be taken to
include a. reference to the corresponding’ types of company exlstmg in each of the six
Meimber States.
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Has adopted this Directive:

Scope of application

Article 1

The coordination measures prescribed by this Directive apply to the laws,
regulations and administrative provisions of the Member States relating
to the following types of company:

— .in Germany: die Aktiéngesellschaft? ,

in Belgium: de naamloze vennootschap—Ila société anonyme, -

—  in France: la société anonyme,

— in Italy: la societa per azioni,

— in Luxembourg: la société anonyme,

—  in the Netherlands: de naamloze vennootschap. /

It shall be permissible for the Member States not to apply the provisions

of this Directive to cooperatives whose legal form is that of one of the
types of company indicated in the foregoing paragraph.

CHAPTER 1
Structure of the Company

_ Article 2

The Member States shall make provision so that the structure of the
company takes the form provided for in Chapters II and III of this

Directive, the company thereby having not less than three separate

organs:

“(a) the management organ responsible for managing and representing

the company;

(b)  the supervisory organ responsible for controlling the management
organ; '

(c)  the general meeting of shareholders.

They shall, further, make provision for the annual accounts to be drawn

“up and audited in manner provided in Chapter IV of this. Directive.

S. 1072



CHAPTER II

The Management Organ and. the Supervisory Organ

Article 3
1. The members of the maﬁagement'ox"gan shall be appointed by the super-
visory organ. : : '
2. Where the managemerit organ has more than one mé;‘nber, the supervisory

organ shall specify which member of the management organ is responsible
for questions of personnel and worker relations.

3. The provisions of this Article shall be without prejudice to national laws
undér which the appointment or dismissal of any member of the
~management organ cannot be effected against the wishes of the majority
of the members of the supervisory organ who were appointed by the .
workers or by their representatives.

Article 4

1. The laws of the Member Stafes shall make provision that, at any rate

for companies which employ five hundred staff or more, the appointment

of members of the supervisory organ shall be made in manner provided in

paragraphs 2 or 3. o ) '

2. Without prejudice to the provisions contained in the following sub-
paragraphs, the members of the supervisory organ shall be appointed by
the general meeting. '

Not less than one third of the members of the supervisory organ shall be
appointed by the workers or their representatives or upon proposal by
-+ the workers or their representatives. :

The laws of the Member Sta(es may provide in relation to the appointment
of members of the supervisory board that some of those who are not
appointed in manner provided in the preceding subparagraphs may be .

+ appointed otherwise than by the general meeting.

3. The members of the supervisory organ shall be appointed by that organ.
However, the general meeting or the representatives of the workers may
object to the appointment of a proposed:candidate on the ground either
that he lacks the ability to carry out his duties or that if he were appointed
there would, having regard to the interests of the company, the share-
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- holders or the workers, be imbalance in the composition of the supetvisory

. organ. In such cases the appointment shall not be made unless the
objection is declared unfounded by an independent body ex1stmg under
public law. ~ .

4,  As regards companies which employ a lesser number of workers than that
fixed in pursuance of paragraph 1 the members of the supervisory organ
shall be appointed by the general meeting.

5. The members of the first management organ and of the first supervisory
organ may be appointed in the statutes or in the instrument of
constitution.

Article §

1. Only natural persons may be appointed ‘as members of the management

organ.

2. Where the laws of the Member States provide that legal pérsons may be
members of the supervisory organ, those legal persons shall designate
a permanent representative who.shall be subject to the same conditions
and obligations as if he were personally a member of the supervisory
organ, but without prejudice to the liability of the legal person which he
represents. ’

Article 6

No person may be at the same time a member of the management organ and
of the supervisory organ.

Atrticle 7-
The members of the management organ and of the supervisory organ shall be

appointed for a specified period not exceeding six years. They shall be eligible
for reappointment. -

Article 8

The management organ and the superwsory organ shall not fix the remuneration
of their own members.
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Article' 9

1.- The members- of the management organ shall not, without the authoriza-
tion of the supervisory organ, carry on within another undertaking any
activity, whether remunecrated or not, for thelr own account or for

account of any other person

2. - The general meeting shall be informed each year of the authorizations
given.
3. '_-;A natural person shall - not be a member of the superv1sory organ of

more than 10 .companies.

Article_ 104 T

1. 'Every agreement to which the company is party and in which a member
of the management organ or of the supervisory organ has an interest,
even if- only indirect, must be authorized by the supervisory organ at’
least :

2. Where a member of the management organ or superv1sory organ becomes

- aware that such circumstances as are described in paragraph 1 obtain, he -

shall inform those two organs thereof. -The interested member shall not

take part either in the discussion or decision relating to the relevant

agreémént within the management organ or the discussion or decision

relating to the giving of the authorization requxred under paragraph 1
within the supervisory organ.- :

3. '--The general meeting’ shall be 1nformed each year of the authorlzatlons
given under paragraph 1.

4. Want of authorlzatlon by the supervisory organ or 1rregularlty in the
decision giving authorization shall not be adduced as against third parties

. save where the company proves that the third party was aware of the
want of authorization or of the 1rregular1ty in the decision, or that in
view of the circumstances he could not have been unaware thereof.

" - Article 11

1.  The management organ shall not less than every three months send to
the supervrsory organ a report on the progress of the company’s affairs.

S. 10/72 ' : S 11
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The management organ shall within three months following the end of
each financial year present to the supervisory organ the draft annual
accounts and draft annual report within the meaning of Articles 2 and
43 of Directive No. ..~ of .. .. ,

The supervisory organ may at any time request from the management
organ a special report on the affairs of the company or on certain

aspects thereof.

The supervisory organ or one third of the members thereof shall be

entitled to obtain from the management organ all information and

relevant documents and to undertake all such investigations as may be
necessary. The supervisory organ may authorize one or more of its
members or one or more experts to exercise these powers. '

Each member of the supervisory organ shall be entitled to examine all

reports, documents and information supplied by the management organ
to the supervisory organ.

Article 12

The authorization of the supervisory organ shall be obtained for decisions

“of the management organ relating to:

(a) the closure or transfer of the undertaking or of substantlal parts
thereof;

(b) substantial curtailment or extension of the activities of the
undertaking;

(c) substantial organizational changes within the undertaking;

(d) establishment of long-term cooperation with other undertakings or
the termination thereof. —

The law or the statutes may provide that the authorization of the
supervisory organ must be obtained also for the effecting of other
operations.

The provisions of Article™10(4) shall apply as relgards third parties.

Article 13 A o

The members of the management organ may be dismissed by the super-
visory organ.

O] C7 of 28.1.1972.
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2. The members of the supervisory organ may be dismissed at any time by
- the organs or persons who appointed them and under the same procedures.
However, the members of the supervisory .organ who were appointéd by
it under Article 4(3) may be dismissed only where proper grounds for
dismissal are found to exist by judgment_of the court in proceedings
brought in that behalf by the supervisory organ, the general meeting

or the workers’ representatives. :

Article 14

1. The laws of the Member States shall make such provision felating to the
civil liability of the members of the management organ ‘and of the
supervisory organ as to ensure that, at minimum, compensation is made
for all damage sustained by the company as a result of breaches of law

~or of the statutes or of other wrongful acts committed by the members
“of those organs in carrying out their duties. :

: 2. Each member of the organ in question shall be jointly and severally
liable without limit. He may however exonerate himself from liability-
if he proves that no fault is attributable to him personally. .

3. The provisions of the preceding paragraphs shall apply even where the
- powers vested in the organ have been allocated among its members.

4., The authorization -given by the supervisory organ shall not have the
effect of exempting the members of the management organ from civil
liability. . <

5. Furthermore, any discharge, instruction or authorization given by the

general meeting shall not have the effect of exempting the members of the ,
management organ or of the supervisory organ from civil liability.

Article 15 .

1. Proceedings on behalf of the company to -enforce the liability referred to
in Article 14 shall be commenced if the general meeting so resolves.

2. Neither the law nor the statutes may require for the passing of a resolution
in that behalf a majority greater than an absolute majority of votes of the

shareholders present or represented.

_ - Article 16 |
It shall be provided that proceedings on behalf of the company to enforce the

liability referred to in Article 14 shall also be commenced if so requested by one
or more shareholders: : : ’

.(a)  who hold shares of a certain nominal value or proportional value which
the Member States shall not require to be greater than 5 % of the capital
subscribed; or .
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_ who hold shares of a certain nominal value or proportional value which

the Member States shall not require to be greater than 100 000 units of
account. This figure may vary upto not more than 10 % for. purposes
of conversion into national currency.

Article 17

The brmgmg of proceedings on behalf of the company to enforce the llablhty
referred to in Article 14 shall not be made subject, whether by law, the statutes
or any agreement: '

(a)

(b)

14

to prior resolution of the general meeting or other organ of the company;
or .

to prior decision of the Court in respect of wrongful acts of the members
of the management organ or of the supervisory organ, or in respect of
the dismissal or replacement of members thereof.

Article 18

Renunciation by the company of the right to bring proceedings on behalf
of the company to enforce the liability referred to in Article 14 shall not
be implied:-

(a) from the sole fact that the general meeting has approved the
accounts relating to the financial year during which the acts giving
rise to damage occurred;

(b) from the sole fact that, the general meeting has given dlscharge to
the members of the management organ or of the supervrsory organ
1n respect of that financial year.

For renunciation to take place the following minimum conditions must
be satisfied: :

(a) an act giving rise to damage must actually have occurred;

(b) the general meeting must expressly resolve to renounce; the resolu-
‘tion shall in no way affect the right conferred by Article 16 on one
or more shareholders who satisfy the requirements of that Article,
provided they voted against the resolution or made ob]ectlon :
thereto which was recorded in the minutes. :

This Article shall apply to all compromises relating to the bringing of
proceedings to enforce the liability aforesaid which have been agreed
between the company and the member whose liability is in question.
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-Article 19

1 Proceedings on_behbalf of the conipany to enforce the liability referred
to in Article 14 may also_be brought by a creditor of the company who _

-is unable to obtain payment from it.

2. Action by the creditor under the preceding paragraph ‘shall in no way
be ~affecte_d by such renunciation or transactions as are referl;ed to in
- Article 18.

Article 20

1. The Member States shall make such provision relating to the civil
liability of the members of the management organ and of the supervisory
organ as to ensure that compensation is made for all ‘damage sustained .
personally by shareholders and third parties as a result of breaches of

" law or of the statutes or of other wrongful acts committed by the members
of those organs in carrying out their duties. '

2. The provisions of Article 14(2) to (5) shall apply:

Article 21
- The period in which action to enforce the liability referred to in Article 14,
19 or 20 may be brought shall not be less than three years from the date of

the act giving rise to damage or, if the act has been dissembled, from the time’
" when it has become known.

1

CHAPTER III
General meeting

. Article 22

1. The general meeting shall be convened at least once each year.
2. It may be convened at any time by the management organ.
Article 23
1. It shall be provided that one or more shareholders who satisfy the

requirements of Article 16 may request the company to convene the
general meeting and settle the agenda therefor. : :

S. 10/72 ' 15
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If, following a request made under paragraph 1 no action has been taken
by the company within one month, the competent court must have power
to convene the general meeting or to authorize it to be convened either by
the shareholders who requested that it be convened or by their agents.

Article 24

The laws of the Member States may provide that the general meeting
of a company all of whose shares are registered may be convened by
notice sent by registered letter. In every other case the meeting shall be
convened by notice published at least in the company’s national gazette
designated in that behalf pursuant to Article 3(4) of Directive
No. 68/151/EEC of 9 March 1968.

The notice shall contain the following particulars at least:

b

(a)  the name of the company and the address of its registered office; )
(b)

(c)  the type of general meeting (ordinary, extraordinary or special);

(

the place and date of the meefing;

d) a statement of the formalities, if any, prescribed by the statutes for -
attendance at the general meeting and for the exercise of the right
to vote; :

(e)  any provisions of the statutes which require the shareholder, where
he appoints an agent, to appoint a person who falls within certain
specified categories of persons; :

(f)  the agenda;

(g) the wording of proposed resolutions concerning each of the items
on the agenda.

The length of the period between the date of dispatch by registered letter
of the first notice of meeting and the date of the first meeting of the
general meeting shall be not less than two weeks, and the length of the
period between the date of first publication of the notice of meeting and
the date of the first meeting of the general meeting shall be not less than _
one month. : '

Article 25

It shall be provided that one or more shareholders who satisfy the
requirements of Article 16 may request that one or more new items be
included in the agenda of a general meeting of which notice has already
been given. '

S. 10/72
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2. Requests for inclusion of new items in the agenda shall be sent to the

‘ company within five days following the date of dispatch by registered
letter of the first notice of general meeting or within 10 days following
the first pubhcatxon of the notice of general meeting.

3. The items whose mclusxon in the agenda has been requested under thev
last foregoing paragraph shall be communicated or published in the same
way as the notice of meeting, not less than five days or 10 days,
-respectlvely, before the meetmg

© Article 26

Every shareholder who has completed the formalities prescribed by law or by
the statutes shall be entitled to attend the general meeting.

N

 Article 27

1. Every shareholder shall be entitled to appomt a person to represent hlm
at the general meeting. ' :
2. The statutes may restrict the choice of representative to one or more

specified categories of persons. Every shareholder must, however, have
the right to appoint another shareholder to represent him.

3.  The appointment shall be made in-writing which shall be sent to the
company and be retained by it for not less than three years.

Article 28

1. If any pérson publicly invites shareholders to send their forms of proxy
to him and offers to appoint agents for them, Artlcle 27 and the following
provisions shall apply:. : :

(a) the appointment shall relate only to one meeting; it shall, however,
be valid for a second meeting having the same agenda; :

(b)  the appointment shall be revocable; )
- (c) " the invitation shall be sent in writing to every shareholder whose

© name and permanent address are known;

(d) the invitation shall contain the following pamculars at least:
' (aa) the agenda of the meenng,

(bb) the wording of proposed resoluuons concernmg each of the
items on the agenda, :

s 1072 - 17



(cc) a statement to the effect that the documents referred to in
Article 30 are available to.any shareholder who requests them;’

(dd) "a request for instructions concerning the exercise of the right
to vote in respect of each item on ‘the agenda; :

(ee) a statement of the way in which the agent will exercise the
' right to vote if the shareholder gives no instructions; -

(e)  the right to vote shall be exercised in accordance with the instruc-
tions of the shareholder or, if none are given by him, in accordance
with the statement made to the shareholder; ‘

(f)  the agent may, however, depart from the instructions given by the
shareholder. or from the statement made to him if circumstances
arise which were not known at the time the instructions. or
invitation"were sent and the interests of the shareholder might be
detrimentally affected;

(g) - where the right to vote has beén exercised in a manner contrary to
the shareholder’s instructions or to the statement made to him, the
agent shall forthwith inform the shareholder and explain the reasons

therefor. -
The provisions of the foregoing paragraph shall apply where the _cpmpény

invites- the shareholder to send his form of proxy to it and it appoints
an agent for him.- '

Artg'cle 29

A list of persons present shall be drawn up in respect of each general meeﬁng
before any business is transacted. The list shall contain the following particulars
at least: : : :

(a)
(b)

A

‘the name and permanent address of each shareholder present;

the name and permanent address of each shareholder represented and of

.the person representing him;

the number, class, nominal or proportional value and number of votes
attaching to the shares of each shareholder present or represented.

Article 30 5

The documents relating to the annual accounts within the meaning of
Article 2(1) of Dirgctive No. ... of ... together with the report of the
persons responsible for auditing the accounts (Article 60 of this Directive)

* O] C7 of 28.1.1972, .
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. shall be available to every shareholder at latest from the date of dispatch
or -of publication of the notice of general meeting convened to examine
“or adopt thé annual accounts and the appropnanon of the results of the
financial year. :

.2, Paragraph 1 shall apply also to contracts in respect of Wthh the approval
: of the general meeting is requlred

Article 31

1. Every shareholder who so requests at a general meetmg shall be entxtled
to obtain correct information concerning the affairs of the company if
such information is necessary to enable an objective assessment to be
,made of the items on the agenda. ‘ -

2. The management organ shall supply- the information.

3. “The communication of information may. be refused only where:
(a) communication might cause material detriment to the company, or

. (b) - the company is under legal obhgatlon not to dwulge the’ mformanon
- in questlon C

4, Dlsputes as to whether a refusal to supply mformatlon was ]usnfled shall
be determined by the court.

, Articlg 32 -

1.  The general meeting shall not pass any resolution concerning items whlch
do not appear on the agenda.

2. Paragraph 1 shall not apply provided all the shareholders are present or
' are represented at the general meeting and no shareholder requires his -
objection- that the business in question should not be discusseéd to be
recorded in the minutes. :

3. Ik shall, however, be permissible for the Member States not to apply
' pardgraph 1 to resolutions relating to the following matters:

(a) dlsmlssa] of members of the management organ or' supervisory
organ or of the persons responsible for auditing the accounts,
provided that at the same meeting of the general mcetmg other
persons are appointed to replace them; ~

S.. 10/72 ' ) -19



(b) - the bringing of proceedings on behalf of the company to enforce
the liability of the members of the management organ or of the
supervisory organ, provided that the annual accounts have been
discussed or been the subject of a resolution at the same meetmg,

(c)  the calling of a new meeting.

Arttcle 33

1. The shareholder’s rlght to vote shall be proportionate to the fractlon of
" capital subscribed which the share represents.

2. Notwithstanding paragraph 1, the laws of the Member States may
* . authorize the statutes to allow:

(a) restriction or exclusion of the right to vote in respect of shares
which carry special advantages; ‘ :

(b) . restriction of votes in respect of shares allotted to the same share-
' ~ holder, provided the restrlctlon applies at least to all shareholders
of the same class.

3.  In no case may the right to vote be exercised where payment up of calls
made by the company has not been effected.”

-

Article 34

N

Neither a shareholder nor his representative shall exercise the right to vote
.attached to his shares or to shares belonging to third persons where the sub]ect
matter of the resolution relates to:

(a) discharge of that shareholder; ‘

(b) . rights which the company may exercise against that shareholder;

(¢)  the release of that shareholder from his obligations to the company;
(

d) approval of contracts inadé between the company and that shareholder.

Article 35 -

Agreements whereby a shareholder undertakes to vote in any of the following |
ways shall be void: ‘

(a) that he will always follow the instructions of the company or of one
of its organs, '
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.

that he will always approve proposals made by the company or by one

-of its organs; A |

that he will vote in a spec1fred manner, of abstain, in consrderatron of

special advantages.

N

Arttcle 36

Resolutlons of the general meeting shall be passed by absolute rna]orlty
of votes cast by all the shareholders present or.represented, unless a
greater majority or other requlrements be prescrlbed by law or by the

’ statutes

The foregoing paragraph shall not apply to the appointment of members
of ‘the management.organ or of the supervisory organ or of the persons
responsible for auditing the accounts of the company.

Article 37

A resolution of- the general meetmg shall be required . for any alteratlon _
of the statutes. :

The laws of the Member States may, however, provide that the general

_ meeting may authorlze another organ of the company to alter the statutes,
“provided:

(a) the alteration is effected only for the purpose of giving effect
to a resolution already passed by the géneral meeting; or

-(b) . the alteration is imposed by an administrative authority -whose

approval is necessary in order for alterat1ons of the statutes to be.
valid; - ‘

(c) the alteration is s effected solely in order that the statutes comply
with compulsory provisions of law.

®

Article 38 -

‘The comp]ete text of the alteration to the statutes. whlch is to be put before

. the general meeting shall be set out in the notlce ‘of meeting.

Artice 39 >

-A majority of not less than two thirds either of votes carried by shares

represented at the meeting or of the. capital subscribed which is represented
thereat -shall be required for the passing by the general meeting of

resolutlons altering the statutes.

ST 10/72: ‘ , -2



Where, however, the laws of the Member States provide that the general
meeting may vahdly ttansact business only if at least one half of the
capital subscribed is represented resolutions for alteration of the statutes
shall require a'majority not less than that required under Article 36.

Resolutions of the general meeting which would have the effect of
increasing the liabilities of the shareholders shall require in any event .
the approval of all shareholders involved.

Artzcle 40

A resolutlon of the general meeting shall where the share capital is dlvnded
_into different classes and the resolution is detrimental to the holder of
" shares of those classes, be valid only if consented to by separate vote:
at least of each class.

Article 39 shall apply.
Article 41
Minutes shall be prepared of every meeting of the genéral meeting.

The minutes shall coritain the following particulars at least:

(a) the place and date of the meeting;

(b)  the resolutions passed;

(c)

(d) objections made by shareholders to discussion of particular items
of business.

the result of the voting;

There shall be annexed to the minutes:
(a) the list of persons present;
(b)  the documents relating to the calling of the general meeting.

The minutes and the documents annexed thereto shall be held at the -
disposal at least of the shareholders and shall be kept for not less than
‘three years. . :

AN

Article 42.

The Member States shall ensure tflélt * without prejudice to rights acquired in
good faith by third parties, all resolutions of the general meeting are v01d or
voidable where:

- the general meeting was not called in conformlty w1th Article 24(1),

(2)(b) and (d) and (3);
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(a)

(b)

‘

the sub]ect matter of the resolution was not commumcated and published _. _
in conformlty with Article 24(2)(f) or Article 25(3 ( ) but Wlthout pre]udlce

to the provisions of Artlcle 32(2) or (3 );'

contrary to Artlcle 26 a. shareholder was not allowed to- attend the
general meeting; L

\

contrary to Article 30, a shareholder was unable to examine a document 4
or, contrary to Article 31, mformatmn was refused to him;

. in the course of transacting busmess the provisions of- Articles 33 and 34
- relating to the exercise of the right of . vote were not observed and as-a
- -result thereof the outcome of the vote was decisively affected;.

the majority required under Article 36 or 39 ‘was not obtamed

Article 43

~Proceedings under Article 42 for .nullity or voidability rnay be hro.ught at least.

in the case of Article 42(a ) by any shareholder who was not present or
represented at the general meeting;

in the case of Article 42(b), by any shareholder unless he was present or
represented at the general meeting but did not cause to be recorded in the

“minutes his ob]ectlon that the business in- question should not be
: dlscussed :

in the case of Article 42(c), by any- shareholder who was not allowed to'.~
attend the general meetmg, v ' SR

" in the case. of Artlcle 42(d), by any. shareholder who was 'u-n'able to
. examine any document or to whom information was refused

in the case of Article 42( ), by any shareholder Who was excluded from

" voting or who dlsputes the rlght to vote of some other shareholder who
" voted;

in the case of Article 4'2>(f), by any shareholder.

- Article 44"

Proceedmgs for nulhty or vordablllty shall be brought w1th1n a per1od whlch the
Member States shall fix at not less than three months nor more than one yéar
from the time when the resolution. of the general meeting could be adduced as
against the person who claims that the resolution is void or voidable:
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Article 45

A Resolution of the general meeting shall not be declared void where it has been
replaced by another resolution ‘passed in conformity with the law or the
statutes. The competent court must have power to allow the company time to
‘do this. '

© Article 46

‘The question whether a decision of nullity pronounced by a court of law in
respect of a resolution of the general meeting may be relied on as against third
parties shall be governed by Article 12(1) of Directive No. 68/151/EEC of
9 March 1968. .. . ' :

. Article 47

Where the laws of the Member States provide for special meetings of holders
of certain classes of shares, the provisions of Chapter 3 shall apply to such
meetings and to the resolutions thereof.

CHAPTER,IV
The adoption and audit of the annual accounts

Article 48

1.  The annual accounts within the meaning of Article 2 of Directive
No. ... of ... shall be adopted by the general meeting.

2. The laws of the Member States may, however, provide that the annual
accounts shall be adopted not by the general meeting but by the manage-
ment organ and the supervisory organ, unless those two organs decide

.otherwise or fail to agree. -

Article 49

1.  Five per cent of the result for each year, reduced where appropriate by
losses brought forward from previous years, shall be appropriated to
legal reserve until that reserve amounts to not less than 10 % .of the
capital subscribed. '

1 0] C7 of 28.1.1972.
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. i . .
2. . So long as the legal reserve does not exceed the amount specified in the

foregoing paragraph it shall not be used éxcept to set off losses and then
only if other reserves are inadequate for that purpose. .

B Article 50

1.  The general meetlng shall decide how the result for each' year, reduced
" where appropriate by the amount of the losses brought forward from
_ prevxous years, are to be appropriated.

2. The statutes may, however, provxde for the approprlatnon of a maximum -
- 0f-50 % of the result referred to in paragraph 1. '

Article 51
“1. . Oneor more persons shall be made responsxb]e for audltmg the accounts
of the company. :
2. The audit shall in any event cover the annual accounts within the
meaning of Article 2 of Council Directive No. ... of .. .! and the annual

report within the meaning of Artlcle 43 of that Dlrectlve

Arttcle 52

Only persons who are independent of the company and who are nomlnated or
approved by a judicial or administrative authority may be charged with the
responsibility of auditing the accounts of the company

Anticle 53 - - T

1. The audit -of the accounts shall in no case be undertaken by persons
who are members, or who during the last three years have been members, -
of the management organ, supervisory organ or staff of the company
whose accounts are to be audited. :

2. Further, the audit of the accounts shall-in no- case be undertaken by.
companies or firms whose members or partners, members of the manage-
ment organ or supervisory organ, or of which the persons who have
power .of representation are members, or during the last three years
have been members, of the management organ, supervisory organ or staff

“of the cornpany whose accounts are to be audited.
. o

1 0] C7 of 28.1.1972.
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- Article 54

1. The persons who have audited the accounts shall in no case be or, for
a period of three years following cessation of their duties, become
members of the management organ, supervisory organ or staff of the
company whose accounts have been audited.

- 2. Further, the' members or pattners, members of the management organ or
supervisory organ or the persons who have power of representation of
the companies or firms who have audited the accounts shall in no case

.- -become - members .of the management- organ; supervisory organ- or staff
of the company whose accounts have been audited, less than three years
after cessation of their duties.

Article 55

1. The persons who are to audit the accounts shall be appointed by the
. . general meeting This Directive shall, however, be without - prejudice
- to. the provisions of law of the Member States relating to the appointment

of such persons at the time of formation of the company.

2. Where appointment by the general meeting has not been made in due
time or where any of the persons appointed is unable to carry out his
duties, the management organ, the supervisory organ or any shareholder
must have the right to apply to the court for appointment of one or more

. persons to audit the accounts.

3. Further, the court must have power to dismiss, where there are proper
grounds, any person appointed by .the general meeting to audit the
accounts, and must also have power to appoint some other person for
-that purpose if application is made by the management organ, supervisory

__organ or by one or.more shareholders who satisfy the requirements of
~ Article 16. : .

Such application shall be made within two weeks followmg the date of the
appomtment by the general meetmg : -

- Article- 56
The persons who audit the accounts shall be appointed.for 4 period certain

of not less than three years nor more than six years. They- shall be eligible
for reappointment. : -
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- Arttcle 57 .

“1.. The remuneratlon of the persons appomted by the general meenng to
"~ audit the accounts shall be flxed for the whole of thelr period of office
before it commeénces. :

2. Apart from the remuneration fixed pursuant to paragraph 1, no remune-
ration or benefit shall be accorded to the persons in question in respect
of their auditing of the accounts.

3. The provxsnons of paragraph 2 shall apply to’ the persons appomted by
-7 the Court to audit the accounts. ~ -

Article 58

1. The persons appointed to audlt the accounts shall in all cases examine
’ whether the-annual accounts within the meaning of Atticle 2 of Dlrecnve
No. ... of ..".* and the annual report within the meaning of- Article 43

- 'of that Dlrectrve -are in conformlty w1th the ]aw and’ the statutes.

2, If they have nio reservation to make, the persons responsible for the audlt
shall so certify on the annual accounts; otherwise they shall issue their.
certificate subject to reservations or shall refuse their certificate.

Artzcle 59

.‘The persons responsible- for audmng the accounts shall be entrtled to obtain
_from the company all information and relevant documents and to undertake all
such mvestlgatrons as may be necessary.. :

Artzcle 60

The persons responsible for auditing the accounts shal] prepare a detalled
report  relating to the- results of thelr work The report sha]l contain the
following at least:

(a)  an 1nd1catlon of whether the prov1smns of Amcle 51( ) have been
" observed; :

(b) : observations concermng any mfrmgements of law or of the - statutes
which have been found in the company’s accounts, in its annual accounts
o or in the management report; :

' OJ C7 of 28.1.1972.
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observations concerning any facts noted which constitute a serious danger»
to the financial situation of the company;

)

* the complete fext of the certificate given_ pursuant to Article 58(2).

Where reservations have been made or where the certificate has been
withheld, the reasons therefor shall be specified.

Article 61

Save where proper grounds exist, the ‘persons resp'onsible for auditing the
accounts shall not be dlsmlssed by the general meeting before the end of their
period of office.

Article 62

- Articles 14 to 21 of this Directive shall apply in respect of the civil liability of
the persons responsible for auditing the accounts, so as to ensure that compen- -
sation is made for any damage sustained by the company, any shareholder or

- third party as a result of wrongful acts committed by those persons aforesaid .

in carrymg out their duties.

28

Article 63

v

The Member States shall ensure that without prejudice to rights aéquired
in good faith by third parties, all resolutions of the organ whose

(a)

. responsibility -it is to adopt the annual -accounts are v01d or voidable’
-where: ’ g :

the annual accounts have not been’ audited in conformity with
Article 58(1);

the certificate relating to the annual accounts has been refused in
accordance with Article 58(2);

the annual accounts have not been audited by a pérson nommated
or approved in manner. rcqulred by Article 52;

_the annual accounts have been audited by a person who, under

Article 53, should not have been made responsnble for the audit,
or who hgs been dismissed by the court in conformlty with
Article 55(3) “or- by ‘the general meeting  in conformity with
Article 61; SR

the annual accounts have been audited by a person who; contrary
to Article 55(1), was not appointed by the general meeting or who,
contrary to Article 55(2) or (3), was not appointed by the court.
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2. Proceedings .for nullity or voidabﬂity méy be brought at least by any
‘shareholder. . . . o

3. Articles 44 to 46 shall apply..

. CHAPTER V~

General provisions

Article 64
1.- The Member States shall bring into force within 18 months following
the notification of this Directive all such amendments to their . laws,
regulations of administrative provisions as may be necessary to comply
- with the provisions of this Directive and shall inform the Commission
* thereof. . : - '

2. The Member States may provide that the amendments .to their laws as -
" referred to in paragraph 1 shall not apply to companies already in
‘existence at the time of entry into force of those amendments until
eighteen months after that time. ' ' "
. . -
3. The Member shall communicate to the Commission, for information,
the texts of the draft laws and. regulations, together with the grounds.
therefor, relating to the field governed by this Directive. The texts shall
be communicated not later than six months before the proposed date of .
entry into force of the drafts. : -

 Article 65

This Directive is addressed to the Member. States.

o . . ' . : : o
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Introduction

I. Artlcle 54(3) (g) of the Treaty provides for coordination of the safeguards
which, for the protection of the interests of members and others, are required
by Member States of companies or firms with a view to making such safeguards
equivalent. Coordination began with Directive No 68/151 of 9 March 1968.
That Directive applies to sociétés anonymes, sociétés en commandite par
actions and sociétés & responsabilité limitée. As regards these types of company,

approximation has been effected of the safeguards required in the followmg
fields:

1. disclosure of important information relating to the company;

2. validity of obhgatlons entered into by the representatlve organs of the
company;

3. nullity of companies.

On 16 November 1971 the Commission submitted to the Council a proposal for
a-Fourth Directive? having thg same scope of application as the First Directive, -
on the presentation and content of the annual accounts and report, methods of
valuation, and publication of those documents.

Continuing its work of coordination of the law relating to companies and
firms, the Commission has turried its attention to sociétés anonymes*. This
is the most important type of company from the economic point of view and
the most developed from the legal point of view. The coordination effected in
respect of it will ' make it easier to coordinate at a later :stage the safeguards
_ required for other types. The Commission has submitted to the Council the
- following proposals for coordination of the safeguards required of sociétés

anonymeés™: _
!

-— 9 March 1970, Proposal for a Second Directive concerning formation of
sociétés anonymes* and the maintenance and alteration of their capital®;

— 16 June 1970, Proposal for a Third Directive concernmg merger of
sociétés anonymes?.

This Proposal for a Fifth Directive will effect coordination of the safeguards
required as regards the structure of sociétés anonymes* and the powers and
obligations of their organs.

* Where the French terms are used in this Explanatory Memorandum they are to be taken to
include a reference to the correspondmg types of company existing in each of the six
Member States. -

1 Q] L6S of 14.3.1968.

2 QO C 7 of 28.1.1972.

¢ Q] C48 of 24.4.1970.

‘* O] C89 of 14.7.1970.
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II. Classically the société anonyme* has one administrative organ and- the
general ‘meeting of shareholders, whereas the two-tier system has two: the
‘management organ, which is responsible for managlng the business of the
company and for representing it, and the supervrsory organ responsible -for
controlhng the management organ. S ;

At present, certain Member States employ the classmal form and others the
two-tier system. Some Member States allow companies to choose one or the
other, but one of those Member States has made the two- trer system cornpulsory
~for: undertakmgs over a certain size. - ~ :

In practice, however, the difference between the two arrangements is not so
great as it would seem at first sight. The division of responsibilities as between
the persons who carry out management duties and those who supervise them,
effectively obtains under the classical arrangement as well, for some of the
‘members of- the adiministrative organ manage and represent the company while
. the others are responsible for supervising them.,

This. is aIready reflected to some extent in legislation; in particular in the
provisions which make management and representation the tesponsibility of
one or more members of the administrative organ or, sometimes, of one or

‘more General Managers, or managers, appointed by that organ. This does not,

however, alter the fact that these persons are members, with others, of the
same organ of the company.

To group together, within- a single admlmstratlve organ, persons who are
responsible for carrying out different functions no longer answers the needs of
modern management of undertakings. To protect shareholders and third
parties it is essential that the fields of responsibility be clearly demarcated.
‘This ¢an be achieved only by vesting the responsibility for management and
supervision in separate organs. It will, moreover, facilitate formation of
sociétés anonymes* by members or groups of members from different Member
States. Generally it will be sufficient for them to be represented within the
" supervisory organ $o as not to obstruct the formatron of a homogeneous
management organ, : : '

For the foregoing reasons the two-tier system is gaining support. To introduce
it on an “optional’ basis would not,- however, be enough because the classical
system does not afford equlvalent safeguards to sharcholders and third
parties. ‘The Directive provides that for ‘all sociétés anonymes within the
common market there be a uniform type of structure comprising, alongside the
general meeting of shareholders, a management-organ responsible for managing
and representing the company and a supervrsory organ to control the manage-
' ment organ. :

* Where the French térms are used in this Explanatory Memorandum they are to be taken to
include a reference to the correspondmg types of company existing in cach of the six -
Member States. . .
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" The two-tier system should apply to all undertakings, irrespective of size, which
_ are incorporated in the form of sociétés anonymes. That form is.intended
principally for medium or large undertakings; smaller. undertakings can adopt
the forrn of the société a responsabilité limitée*.

This is Why the relatively high figure of 25 000 units of account is pf‘oposed as
the minimum capital of the société anonyme* (see Article 6 of the Proposal for
a Second Directive). : )

Furthermore, disclosure of the annual accounts is provided for, in full, only as
regards sociétés anonymes™ (see- Article 2(2) (f) of the First Directive) whereas
for sociétés- a responsabihte limitée* the degree of disclosure required may vary
according to the size of the undertaking (see Article 50 of the Proposal for a
Fourth Directwe)

The members of a société anonyme®, unlike those of a société A responsabilité
limitée*, are as a rule less closely connected with the company. This may be
seen from the fact that shares can be freely transferred, and be quoted on a
stock exchange, with the result that the shares of 2 company are often widely
held by the public.  The tendency will be even greater under the influence of
provisions promoting the issue of shares to employees. One of the principal
characteristics of the société anonyme* is the fact that the members are as a
- rule neither able nor willing to exercise any permanent control over the persons
who are responsible for managing its business. This cannot be remedied by
giving greater power to the general meeting or.to minorities of shareholders.
It is for this reason that a separate supervisory organ must be introduced.

Companies which have hitherto erhployed the classical arrangement will be

able to change over to the two-tier system without any great difficulty. The
“passive” members of the administrative organ can be appointed to the super-
visory organ and the “active” members can be appointed to carry out dutles
within the management organ.

The Directive does not prescribe that the management organ must have more
than one member. This is not necessary in view of the fact that the super-
visory function is transferred to a separate organ. However, 'in companies

which have 500 employees or more, for which the Directive requires that the.

employees be represented on the supervisory organ, that organ must have at
least three members.

III. Introduction of the two-tier system on a compulsory basis for all sociétés
anonymes”* will enable, and require, the laws of the Member States relating to
worker-participation in the administration of such companies to be coordinated.

* Where the French terms are used in this Explanatory Memorandum they are to be taken to
include a reference to the corresponding types of company existing in each of the s1x
Member States.
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Of course, the problem of worker-participation is not confined solely to under-
takings incorporated in the form of the société anonyme*. Thus, for example,
participation occurs everywhere, in ‘undertakings of evéry legal form, through :
representatives appointed by the workers to represent them vis-a-vis the
management. The scope and content of these representatives’ powers vary
from Member State to Member State. Only by provisions for approximation

of law which relate to undertakmgs of all types can the differences be
eliminated.

This Directive, however, deals only with 'coordination of laws relating to
sociétés anonymes*. Accordingly the rules relating to worker-participation
must be confined to those which are of the essence in the context of the société
anonyme®. In a number of Member States participation in the administration
of companies of this type occurs on the part of the workers in addition to their
bemg represented vis-a-vis the management. to

In one Member State the workers in certain sectors. of the economy are repre-
sented on the management organ as well. Coordination is not absolutely
necessary as regards this aspect of the matter but is essential in relation to the
composition of the supervisory organ.

The laws of some Member States make it compulsory for workers of all com-
panies, or at any rate of those which exceed a certain size, to be represented on -
the supervisory organ. Other Member States have no such provisions. The
Directive could not both impose the two-tier system upon all companies and
at the same time allow the differences in the laws of the Member States relating
to worker-participation in the supervisory ofgan to continue.

The lack of coordination in this field is obstructing the adoption of Community
-rules concerning transnanonal reconstruction and mterpenetranon of under-
takings.

Worker-participation in the 'composition _of the supervisory organ is made
mandatory for companies above a certain size. The Directive fixes the limit
at 500 workers. Over and above this figure the workers’ interests cannot be
protected satisfactorily by means of Worker-representatlon vis-a-vis the manage-

ment. The workers must be able to take part in appointing and dismissing the -

members of the supervisory organ which controls the management organ.

There is the advantage, in restricting worker-participation to the supervisory
organ, that the workers cannot be held responsible for acts of the management.
Furthermore, none of the members is subject to the instructions of the workers.
Every member carries out his duties under his own responsibility and comple-
‘tely independently. Each has the same powers and obligations as the others.
It would be inconsistent to ‘allow the workers’ representatlves on the super-
visory organ to haye no more than an advnsory role. :

* Where the French terms-are used in this Explanatory Memorandum they are to be taken to
include a reference to the correspondmg types of compiny ex1stmg in each of the six
Member States .
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Finally, the fact that the workers are represented on the supervisory organ
does not prevent them from being subject to the instructions of the manage-
ment in- carrying out their working duties. :

The Commission does not consider it reasonable to create an entirely new
scheme of worker-representation on the supervisory organ. In this field, in
which ideas proliferate, it seems much more advisable to the Commission not
to anticipate future developments but to build on provisions of law which now
exist. Accordingly the Directive does not lay down uniform rules but leaves
the Member States to make their choice from the arrarigements set out in
Article 4(2) and (3) which notwithstanding the differences between them ensure
equivalent safeguards for the workers. :

Article 1

As indicated in thé Introduction, the Directive applies only to sociétés ano-
nymes* (paragraph 1). Member States may, however, exempt from the Direc-
tive cooperatives whose legal form is that of a société anonyme* (paragraph 2).
A like provision appears in Article 1(2) of the Third Directive. -

CHAPTER 1
Structure of the Company

Article 2

The general meeting is the shareholders’ organ for discussion and decision-
making. More detailed rules on this subject are to be found in Chapter III of
this Directive. However, a resolution of the general meeting is only required
for a small number of matters of great importance for the company. In no case
is the general meeting responsible for the management or representation of the
company, or for the permanent supervision of its activities, this task being
entrusted to other organs.

As has already been indicated in the Introduction, .every société anonyme must
have a management organ to manage and represent'it and a supervisory organ
to contro] the management organ. The provisions relating to membership of
these organs are to be found in Chapter II of this Directive.

* Where the French terms are used in this Explanatory Memorandum they are to be taken to
include a reference to the corresponding types of company existing in each of the six
Member States. .
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“The next chapter, on provisions relating to the general meeting, is followed by

Chapter IV which contains provisions relating to the adoption-and audit of
annual accounts. The -latter contains, in particular;, rules concerning the
persons responsible for auditing the accounts. Member States are not obliged
to give such persons the status of an organ of the company; this is only oblig-
atory . as regards the general meeting, and the management and superv1sory
organs. :

Article 3

It is a feature of the two-tier system that the member or members of the manage-
ment organ should always be appointed by the supervisory organ (paragraph 1).
The supervisory body with its generally speaking smaller membership, is better
suited than the general meeting of all the shareholders to choose the persons to
whom the management and representation of the undertaking are to be
entrusted

Where the management organ has more than ‘one member, the workers in the
company will want particularly to know which member of the management
organ is responsible for questions of personnel and worker relations. For this
reason such member should be expressly designated; this should not however
prevent his being entrusted with other tasks as well {paragraph 2).

In one Member State, in certain sectors of the economy, there are special pro-
visions whereby no member can be appointed to the management organ against
the wishes of the majority of the members of the supervisory organ appomted
by the workers. The Directive is without prejudice to such provisions. ‘

- Article 4

The Dlrectlve starts with the basic principle that the apporntment of the super-
visory- organ must be sanctioned by the general meeting. Indeed, in compames
where the workers take no part in appointing the members .of the supervisory
organ, the general meeting has exclusive competence to make -such appoint-
.ments (paragraph 4). It is only compulsory for the workers to take part in
such appointments in the case of companies employing five hundred workers
or more (paragraph 1). No other criterion, such as the amount of capital
subscribed, or relationships between shareholders (family companies) is to be-
used. The number of workers indicated represents a minimum provrsxon only.

Member States may therefote, when organizing worker participation in the
appointment of the supervrsory organ pursuant to this Directive, fix a lower
limit.

The forms taken by such participation need not necessarily be identical through-
out the Community. The Member States may be left-to choose from among
several examples which are considered as €équivalent. -
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In the first example (paragraph 2) some members of the supervisory organ are
appointed by the general meeting (first subparagraph) and some are appointed
by the workers. Not less than one-third of the members of the supervisory
organ must be workers’ representatives. The Member States have more or less -
- a free hand to organize the various details of procedure. The power of appoint-
ment may be vested either in the workers directly or in their representatives,
for example, their representatives within the undertaking or the trade unions
represented in the undertaking. It is possible also to provide that the appoint-
ments should be made by another organ of the company, such as the general
meeting, but only on proposal by the workers or their representatives (second
subparagraph).

Finally, the laws of the Member States may provide for certain members of the
supervisory organ to be appointed neither by the general meeting nor by the
workers. Representatives of the general interest come to mind here particularly.
It will be for the Member States to regulate the making of such appointments.
Members so appointed need not necessarily be equal in number to those
appointed by the shareholders or the workers (third subparagraph).

In the second example (paragraph 3) the supervisory organ co-opts its own
members. However, the shareholders and the workers are involved by virtue
of the fact that either the general meeting or the workers’ representatives'may
object to the appointment of any proposed candidate. This right to object
must not be used to block all and any nominations. - For this reason the only
valid reasons for an objection are lack of ability on the part of the candidate -
to carry out his duties or the fact that the appointment of the candidate would
bring about an imbalance in the composition of the supervisory organ, having
regard to the interests of the company, the shareholders and the workers.
Furthermore, the final decision on the validity of the objection must be
entrusted to an independent body existing under public law. The Commission
is working on the assumption that due regard will be had for balanced repre-
sentation of the two sides of industry in the composition of supervisory organs.

In accordance with a principle common to all legal systems, the members of
the first management and supervisory organs may be appointed in the statutes
or instruments of constitution.

Article 5

It follows from the nature of the management organ’s responsibilities that only
-.natural persons can be appointed members thereof.

A different solution is adopted in respect of the members of the supervisory

organ. The nature of their responsibilities is such that it is- not necessary for

them to be limited to natural persons. However, the appointment of legal

persois as members of the supervisory organ should only be allowed by the

Member States if certain measures are taken to avoid abuses:

—  The legal person may only be represented in the supervisory organ by
a permanent representative designated by it.

38 S. 10172



—_ This representative must satisfy all the conditions prescnbed by law and
by the statutes for membership of the- supervisory organ. Thus, for
example, the disclosure requirements as to. the identity of the members
of the supervisory organ cover also the identity of the representative

- (Article 2 of Directive No. 68/151 of 9 March 1968). Thus, also,.
Articles 6 and 54 of this Directive, which exclude certain persons from
appointment as members of the supervisory organ,. apply where appro-
prlate to the representatlves of legal persons.

The representative must be subject to the same obligations as if he were
personally a member of the superv1sory organ. This does not affect the-
application of any provisions in Member States whereby the legal person is -
also liable for the acts of its representative. On the other hand, the legal
person is entitled to remove its representanve at-any time on condition that
- the representative is replaced immediately in such a way as not to impede
" the functlomng of the supervisory organ. The removal and replacement must
be disclosed in accordance with the provisions of the Directive 6f 9 March 1968.

Article 6

The ob]ect of entrustmg respon51b111tles of management and supervision to
. separate organs would be defeated if it were permitted for a person to be a
member of both organs -at the same.time.

Article 7

. To increase the answerabilities of the management and supervisory organs’ it
seems appropriate to confirm the principle whereby the members of thése
organs can only. be appointed for specified periods. ‘In this connection, the
Directive provides that no appointment may be for a period exceeding six
years. Within this limit, the Member States may legislate as they wish. For
‘example, they may lay down shorter periods or periods of differing length
for first and subsequent. appointments during the company’s existence. It
will also be -possible to provide for different periods of appointment for the
management organ and the supervisory ergan. However, in no case may the
limit of six years be exceeded. For example a rule could not be adopted
which provided for appointments of unlimited duration whilst allowmg the
statutes to prov1de for appomtments of limited duration.

The recognmon of the principle that each appointment must be for a spec1f1ed
period is not intended to exclude the possibility of renewals,
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Article 8

In-most Member States the law. contains special provisions in respect of the
" remuneration of members of the management and supervisory organs. Abuses
must be avoided and for this purpose it must be forbldden fot such remuneration
to be fixed by the rec1p1ents themselves.

Article 9

The fact that a member of the management organ carries on an activity
within another enterprlse may impede the proper discharge of his duties within
the company. .

The company cannot remain indi_fferent to such problems, particularly as the
two undertakings concerned may be in competition with each other.

Steps must therefore be taken to prevent the interests of the company from
being prejudiced. Of course, it is not a question of forbidding such activities
entirely, but of making them subject to the company’s authorization, whether
they are remunerated or not, and whether for the account of the person
concerned or of any other person.

Which organ should be responsible for granting such authorization ? The
other members of the management organ must be excluded as being likely to
give their consent too readily. Nor is the general meeting particularly competent
to judge the effect of an outside activity on the company’s affairs. It is the
supervisory organ which is best suited to fulfilling this -task.

The authorization must not be of a general character, or of permanent duration.
It must be specially given for each proposed activity. Moreover, the general
meeting must be informed each year of the authorizations given.

A member of a supervisory organ cannot be prohibited from serving other
companies also. A limit should, however, bé placed on the number of
companies in which heé can be involved, lest the control exercised over the
management organ should become illusory.

Article 10

Members of management and supervisory organs must be prevented from
abusing their powers for the furtherance of their own interests and to the
detriment of those of the company

This danger arises not only when contracts are concluded between the company
and one of its members but also. in the case of contracts in which a member
has an interest without in fact being a party thereto. For example, if a
member holds shares in, or is a member of the supervisory organ of, an
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enterprise ‘which makes a contract with the company, there are grounds for
_ apprehension’ that the member’s decision will be taken not entlrely in the
interests of the company.

Naturally it is not a question of, prohrbltmg such contracts entlrely but of
effectively ‘supervising them by makmg them subject to authorization.

Such supervision is to be carried out by the supervisory organ. This is obviously

- so where.members of the management board are, concerned with the contract in
question. -In the event that members of the supervrsory organ are interested,
the rule rémains the same since the management organ is not sufficiently 1nde-
pendent. of .the supervisory organ. The general meeting cannot fulfil this
function as it is insufficiently well informed. Of course, where authorization
is requested in favour ‘of a member of the supervisory organ, he must be
excluded from the discussion of the matter. Likewise, where a member of the
management organ has an interest, he must be excluded from discussion within
that organ on the contract in question. = This principle cannot apply if he is
the sole manager, and in this case the only requirement is that he seek the
authorization of the supervisory organ.

The supeivisory organ can only exercise effective control if it is kept informed
of transactions. giving rise-to-a conflict of interest.. The management organ
must also receive such information to enable it to discuss the matter with
full knowledge of the facts and without the interested member takmg part in
' -the vote.

As provided'in Article 9, the general meeting must be mformed each year of the
authorizations given by the supervisory organ.

One final problem must be dealt with; the protection of third parties dealing
with the ‘company without knowing whether the contract in question affects
the interests of one of the members of the company’s representative organs
or whether authorization has been duly given by the supervisory organ.

Third parties cannot in fact rely on the provisions of Article 9(3) of Directive
151/68/EEC of 9 March 1968 whereby limits under the statutes on the powers -
of the organs of the conmipany can never be relied on against third parties: the
provisions under consideration are not part of .the statutes but of the law.
It “would hardly be fair for third parties in good faith to be prejudiced,
therefore this Directive provides that .want  of the necessary authorization or
an irregularity in the authorization shall ‘only be relied on against a third
party’ where the company can prove that the third party was aware thereof
or, in the c1rcumstances, could not have been unaware thereof

Article 11

In order ‘to fulfil its responsibilities, the supervisory organ must be informed
at regular intervals of the progress of the company’s affairs. For this purpose,
- the :management” organ must submlt a ertten report at’ least every three
months (paragraph 1). , o
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The management organ is also obllged to submit to the supervisory organ,
within three months of the end of each financial year, the drafts of the annual
accounts and the annual report in accordance with the prov1s1ons of - the
Proposal for a Fourth Directive (paragraph 2). This obligation is irrespective
of whether the accounts are to be adopted by both the organs or by the general
meeting (see Article 48).

. N

Apart from the above-mentioned obligations to supply information, the super-
visory ‘organ must be able at any time to request from the management organ
a special report on the company’s affairs or any part thereof (paragraph 3).
The Directive does not deal with the question whether a special report should
contain information as to the affairs of an undertaking associated with the
company: this question can only be solved in the context of a general coordina-
tion of company law. Certainly the supervisory organ must- have all the
necessary powers of obtaining information and making investigations necessary
for carrying out its task, but these powers must not be confined to that organ
in its entirety. Indeed it should be possible for such powers to be exercised
by a minority of the members of the supervisory organ so as to avoid the
possibility of collusion between the management organ and the majority on
the supervisory organ. Furthermore the supervisory organ should be authorized
to delegate its powers to one of more of its members or to experts qualified
to examine difficult technical or economic questions (paragraph 4). Such
delegations will not affect the collective responsibility of the supervisory organ.
To be in a position to discharge such responsibility, each member must be
able to examine all reports, documents and information supplied by the
management organ (paragraph 5). '

Article 12

The responsibilities of the supervisory organ are limited to the control of the
management of the company. This is not however inconsistent with the
principle that matters of policy and development plans, as well as other matters
of major importance to the company, may only be decided on by the manage-
ment organ with the consent of the supervisory organ (paragraph 1). In the
same way the law or the statutes may make the_conclusion of certain contracts
subject to authorization by the supervisory organ (paragraph 2). These
provisions may refer to specific categories of ‘transactions, for example, the
acquisition or disposal of immovable property, or may only apply to transactions
involving more than a certain amount of money. It would be undesirable
however to define transactions requiring authorization so widely that the
management organ was no longer in charge of the management of the company.
Moreover, even when authorization is requested for a particular transaction
it is still the management organ which decides to go- ahead with the transaction
and ensures that it is brought to its conclusion.
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The problem of the protection of third parties in good faith arises here as
it does in Article 10: where authorization is required under the statutes, third
parties enjoy the safeguards provided for in -Article 9 of Directive
‘No. 68/151/EEC of 9 March 1968. Where, on the other hand, it is required
by law, the rule la1d down in Artlcle 10(4) of this Directive must apply.

Article 13

The supervisory organ has exclusive competence to appoint and dismiss the
members of the management organ (paragraph 1). This principle runs counter
to national provisions which, whilst vesting the power to appoint members of
the management organ in thesupervxsory organ, permit the dismissal of such
members by the general meeting. In practice it is more difficult to have a
resolution passed by the general meeting than by the supervisory organ. When
a-member of the management organ is no longer capable of carrying out his
duties a decision as to his dismissal must be taken as speedily as possible.

Where the general meeting alone appoints the members-of the supervisory organ
(Article 4(4)), only the general meeting is competent to dismiss them (Article
'13(2)). Where the workers take part in the appointment of members to the
supervisory organ (Article 4(1) to (3)) the rules governing competence to
dismiss such members are in general the same as those governing competence
to appoint ‘them. :

There is an exception, however, in the second example of worker participation
in which all the members of the supervisory organ are coopted. In this case
- a decision to_dismiss can only be taken by a court and on proper grounds.
The supervisory organ, the general meetmg and the workers’ representatives
are here treated on an equal footing in that all three are entitled to commence
the proceedmgs in that behalf

Article 14

As the general Tules of private law ‘relating to civil liability are judged
insufficient, all modern systems of company law contain stricter rules to govern
the resp0n51b1hty of the organs of companies. This is also the position adopted
by the Directive, which seeks to” ensure that neither the statutes nor any
agreement may contain any.exclusion of provisions governing the responsibili-
ties of members of the management and supervisory organs. The Directive
itself only lays down minimum rules and leaves the Member States free to
~ introduce or retain strlcter provisions.

“Members of the companys representative organs are only hable where the
company has suffered damage. There must therefore be a causal connection -
between the act. complained of and the damage suffered, . The.laws of the
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Member States all require that the act complained of must be a wrongful act.
Apart from contraventions of the law or of the statutes, such a wrongful act
may arise from negligent management of the company’s affairs.

When the company’s representative organs have more than one member, it
is difficult for a third party to know which member of the organ is responsible
for the damage. The Directive therefore provides that in such cases the
members of the organ in question shall be jointly and severally liable, whatever
the nature of the wrongful act.

According to the principles of civil law it is for the person who has suffered
damage to prove that a wrongful act was committed by the person who has
caused- it. If this rule were applied in this context it would result in the
failure of many actions in civil liability. It would be very difficult for a third
party to investigate occurrences within the company. This is why third parties
should be relieved of the onus of proof and the members accused should be
obliged to prove that no wrongful act is attributable to them.

It is common practice for the members of each organ of the company to
allocate various responsibilities amongst themselves, but other members should
not be allowed to escape their joint liability on the grounds that the act giving
rise to damage was within the area of responsibility of one of their colleagues.
This is why they should only be allowed to escape such joint liability if they
can prove that they exercised proper supervision over the activities of such -
colleague and did everything possible for the protection of the company’s
interests (paragraph 3).

The law or the statutes requlre the authorization of the supervisory organ to
be obtained before certain contracts can be concluded with the company.
It would be wrong to assume that the grant of such authorization relieves the
management organ of any civil liability (paragraph 4).

What are the effects on the civil liability of the management and supervisory
organs of a resolution of the general meeting giving a discharge, instructions
or authorization with regard to an act Wthh has given rise to damage for
the company ?

In view of modern trends in company law such discharge can no longer be
considered as a waiver of the right to bring an action in civil liability. In most
cages the shareholders have insufficient information to appreciate all the circum-
stances which might lead to damage. For the same reasons authorizations
and even instructions given by the general meeting cannot relieve the
representative. organs of the company of ¢ivil liability (paragraph 5).
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Article 15

The preceding Article lays down the substantive rules relating to actions on
behalf of ‘the company against members of the managément and supervisory -
organs. . The purpose of this Article is to clarify a rule of procedure. The
laws of all the Member States provide that such an action must be commence
when the general meeting demands it. (paragraph 1). ‘

-This safeguard. would, however, be of no effect if the taking of the decision
by the shareholders were subject to excessively strict conditions. This is why
the Directive provides that in no case may. a majority be required greater than
an absolute majority of ‘the votes of shareholders present or represented.
(paragraph 2). , ' : '

Article 16 ' . -

In practice it is quite difficult to secure the commencement of proceedings on
behalf of the company through a demand by the general meeting, owing to the

confidence which. the majority of shareholders have in the management and
supervisory organs. Therefore, following the example of several national laws,
the Directive gives minority shareholders the right to securé¢ the commencement
of proceedings. T - :

The detailed rules of procedure to be followed by the minority shareholders
will have to be laid down by the Member States. In general it is ‘necessary
that the .group of shareholders should-hold 5 or 10 per cent of the capital -
subscribed to exercise the minority right of action. The Directive sets a
maximum of 5 per cent, for the possible protection of the right of minority
shareholders. This .maximum, which is a percentage of the issued capital, is
still ‘insufficient as regards companies above a certain size and- accordingly,
apart frot the reference to capital subscribed, it is also possible for shareholders
holding shares .with a nominal valye or proportional value of at least
100 000 units of account to secure the commencement of proceedings on behalf
of the company. ’ ' '

However, the Directive only lays down minimum rules of protection and’ the
Member States are free to grant this right to one shareholder alone without
making it subject to the holding of a specified proportion of the capital..

Article 17

The purpose of the last two_ preceding Articles is to lay down the conditions
under which proceedings may be commenced on behalf of.the company.
Further safeguards are required, however, to render these principles effective.
The Directive therefore prohibits any provision under the law, in the statutes
" -or in any agreement subjecting the commencement of such proceedings to- a
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prior resolution of the general meeting. This is especially important with regard
to the rights of minority shareholders, referred to in Article 16. These minori-
ties must be able to secure the commencement of proceedings on behalf of the
company without having to submit the whole matter to the general meeting
in advance.” This would in most cases only be a waste of time and money.
(subparagraph( ).

Finally, the commencement of proceedings on behalf of the company must not
be made subject to a prior decision of the Court in respect of wrongful acts of
the members of the representative organs of the company, or in respect of the
replacement of such members (subparagraph (b)). :

Article 18.

The Directive does not exclude the possibility of a renunciation of the right
to bring proceedings on behalf of the company but such renunciation must
obviously be subject to certain safeguards to preserve the effect of the safeguards
attached to the ‘exercise of the right. Certain decisions by the general meeting,
therefore, such as the approval of the accounts, or the granting of a discharge,
in respect of the financial year during which the acts giving rise to damage
occur, must not be taken as implying that the shareholders no longer wish .to
proceed against the members responsible for the damage (paragraph 1).

Furthermore, the Directive lays down minimum conditions for effecting a valid .

renunciation (paragraph 2). In the first place, this can only take place as the
result of an express resolution on a subject appearing in the agenda of the
general meeting and dealing with the facts in question, and where the members
have been fully informed of such facts and of the damage which could result
therefrom for the company. Also the minority shareholders referred to in
Article 16 should be entitled to object to such renunciation in spite of the
resolution of the general meeting; for this it is necessary that such minority
should have voted against the renunciation or have made an objection thereto
recorded in the minutes of the meeting.

The provisions of this Artlcle apply also to any compromise between ‘the -

company and a member of one of its organs, where the liability of such
member is in question (paragraph 3).

Article 19

Tt would not be just for creditors to be denied payment because the company
does not commence proceedings against members of the management or super-
visory organs (paragraph 1). This problem is dealt with under the procedures
for arrangements with creditors and bankruptcy under which the administrator

is, in general, empowered to call the debtors of the person concerned before

the court. However, other safeguards, apart from these procedures, must be
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ensured for creditors. For this reason, following the example of most of the
laws of the Member States, the Directive gives creditors the right to commence
proceedings on behalf of the company but without, as is the case under certain
national laws, confining it to cases where a member of the representative
organs has committed grave offences. The company must furthermore be
prevented from depriving the creditor of this right by means of a .compromise
or renunciation of the right to commence proceedings: such acts could not be
relied on against creditors (paragraph 2). C :

Articfe 20

The provisions of Article 14 to 19 of this Directive are concerned only with
the commencement of proceedings on behalf of the company, but the acts of
members. of the management and supervisory organs. may also directly harm
the personal interests of shareholders or third parties, in a way quite different
. from cases in which the interests of the shareholders as a whole are affected,
by reason of the diminution caused by the damage to the value of their stake
_in the company. The Directive ensures equivalent and effective protection
by applying to actions brought by individuals the principles of joint and several
liability and of the reversal of the burden of proof. Likewise such actions
cannot be barred by any resolution of the general meeting or supervisory organ.

These rules are without prejudice to national provisions under which companies
must in all circumstances be responsible for the acts of their representative
organs. 4 ' : :

Article 21 " —

The severity of the rules relating to the civil liability of members of the manage-
ment and supervisory organs is tempered in most lega] systems by the applica-
tion of periods of limitation which are much shorter than those under general
civil law. However, the fixing by Member States of periods that are too short
must be avoided. The Directive therefore lays dowf a2 minimum of three years.

These provisions apply to proceedings on behalf of the cdmpany and to pro-
ceedings by individual shareholders or third parties. . g -

CHAPTER HI

General meeting

For a whole range of matters of major importance to the company a resolution
of the general meeting is required. For example one need only turn to Arti-
cles 9, 16, 22, 24, 25, 27, 31, 32 and 33 of the Proposal for a Second Directive,
and Articles 4, 19, 20 and 21 of the Proposal for a Third Directive.
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This Directive contains further provisions relating to the powers of thevgeneral
meeting. The object of the provisions of Chapter III of this Directive is not to
* make certain transactions by the company dependent on a resolution of all the
shareholders, but to protect the latter in the exercise of their rights during
general meetings and against certain resolutions taken in general meetings.

Article 22

In accordance with a principle common to all legal systems, the general meeting

“must be convened at least once a year (paragraph 1). This is necessary for the
rendering of the annual accounts. But in view of the many- matters for which
a resolution of the general meeting is required, it should also be possible for it
to be convened as and when necessary for the management of the company.
The management organ must therefore have an unlimited power to convene
general meetings, which must in no way be restricted by the law or the statutes
(paragraph 2).

Once this minimum safeguard is ensured, Member States can be left free to
grant, by law or under statutes, the right to convene general meetings to any
other persons, for example the auditors, the 11qu1dat0rs of the company or the
superv1sory organ.

-~

Article 23

Minority shareholders, as defined in Article 16, who are entitled to commence
proceedings on behalf of the company against members of the management and
supervisory organs, or to prevent the renunciation of the right to commence
such proceedings, must also be able to demand that a general meeting be
. convened (paragraph 1).

Abuse of this power by shareholders must however be av01ded As the organs
of the company ‘cannot be the final arbiters in the matter, shareholders should
be authorized to bring the matter before the court on the expiry of one month
after their demand to the company. Member States must organize the legal
procedure involved, particularly-the details of convenrng the t meeting under the
order of the court (paragraph 2).

Article 24

General meetings must be convened in such a way that all shareholders may
have knowledge thereof. Where only registered shares are issued by a.com-
pany, and the names and addresses of all the shareholders are entered in the
Company’s registers, the Directive provides that the notice of meeting may be
sent to each of the shareholders by registered letter. In other cases the notice
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should be published in the national gazette de51gnated pursuant to Article 3(4)

of Directive No 68/151/EEC of 9 March 1968, in which ill, the Informanon
relating to the company is pubhshed (paragraph 1).

Such pubhcatlon must take place at least once, but national provisions may ..
require publication on more than one occasion, or. publlcatlon elsewhere, for -
example in daily newspapers, in addition to publlcatlon in the natlonal gazette
mentloned above.

The Directive lays down minimum contents for the notice of meeting (paragraph
2). The information required under (a) and (b) call for no comment, but it is
imiportant for the shareholder to know whether he is being called to an
ordinary, extraord_mary or special meeting, sincé according to. the type of
meeting convened, different rules as to quorum and majority may apply. The
formalities under the Statutes relating to attendance at the meeting and voting
thereat must also be communicated (see (d)). Any limitation under the stanites
on_the choice of persons as agents for shareholders must also be mentioned
in the notice (see (e)). In all cases details must be given of the agenda (see ()
and the proposed. resolutions on each of the subjects therein (see (9)) set out
in such a way that their wording and content. can be readlly apprecxated
w1thout the need to refer to other documents

All the legal systems have provisions relating to -the periods between the date
of the notice and the date of the meeting but such périods. vary among the

“Member States between 5 days and one month.

4

A common solution cannot be found by compromising between these various
periods. Shareholders should have a reasonable time in which to make
arrangements to attend or be represented at the general meeting, since an
increasing number of shareholders may. be resident outside the country where
the company’s registered office is situated, and too short a period of notice
would prevent them from replying to the notice. Besides, the rulés introduced -
by the Directive for the representation of shareholders (Article 28) and for
amendments to the agenda by minority shareholders (Article 25) cannot operate

.unless periods of notice are sufficiently long. This is why the Directive lays -

down a uniform period of one month. An exception is envisaged, however,
for companies which have issued only registered shares: a notice of meeting
addressed ‘to each shareholder personally by registered letter may be sent only

two weeks before the date fixed for the meetlng '

These periods need only run from the date of the ﬁrst publication of the
notice of meeting, or of the first registered letter enclosing the notice, and the.

_date of the first meeting of the general meeting. Member States may’ prescrrbe

other periods either for the renewal of the notice or for the reconvening of
meetings with the same agenda (paragraph 3). ' :
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. " Article 25 -

The minority shareholders, who have the right to demand the convening of
a general meeting must also- be able to request the inclusion of one or more
new items in the agenda for a meeting of which notice has already been given.

It is possible that different minorities may propose different changes to the
agenda for the same' meeting. Given the period of notice of one month,

requests for the inclusion of new items may only be-made during the period
of ten days following publication of the notice, so that the company may
“inform all the shareholders of the agenda as so modified, by the same methods
as the notice of meeting, at least ten days before the meeting.’

Where notice is sent by registered letter at least two weeks.before the meetlng
the two periods of ten days mentioned above are reduced to five days.

Article 26

The Member States are to Iay down the formalities to be complied with 'By
shareholders in order to attend the meeting. Three sorts of formality are in
general use:

1. the deposit of the share certificates with a notary, with a bank or with
the company itself;-

2.  notice of attendance given by the shareholder to the company;

3. with.regard to reglstered shares, the entry of the holder in respect thereof
in-the company’s registers.

The Directive impliedly prohibits the imposing of further conditions, other
than these procedural formalities, on admission to general meetmgs Thus,
. for example, the laws of the Member States cannot require a minimum number -
of shafes to be held in the company, or deny admission to the meeting to a
shareholder whose shares are not fully paid up. N

The Directive ‘only deals with the admission of shareholders and leaves it to
the Member States to specify what othercategories-of persons may also attend
general meetings. Finally, this Article does not deal with condltlons for -
exerc1smg votmg rights, Wthh are governed by Article 33.

= _ ‘ Article 27

Te often happens that a shareholder is unwilling or unable to attend a general
meeting, particularly if he resides in- a country other than that where the
company’s registered office is situated. - The law in all the Member States
* .therefore makes provision for shareholders to be represented at meetings.
This Directive confirms this right to be represented and prohibits any provision
- of law to the contrary (paragraph 1).
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In certain companies it may be desirable to limit the categories of persons
who may be appointed as representatives. ‘These restrictions should be laid
- down in the statutes and it should always be possible for a shareholder to be

 represented by another shareholder (paragraph 2).

To facilitate proof of appointment as. representative, the form of proxy must
always be completed in writing and must be deliveréd to the company which
must keep it at least three years, that is to say, during the same period of time -
for which it must keep the other documents relating to the meetrng, such as
 the list-of members present and the minutes (paragraph 3)

" Article 28

The provisions of Article 27 are insufficient to meet cases where the company,
or .other bodies such as associations of shareholders or credit institutions;
request shareholders to send them thelr forms of proxy and offer to appornt
- representatrves for them.

It is of course for the Mémber States to set up such systems of representatlon
" but the safeguaids for shareholders in the various countries should be equivalent

and the Directive therefore lays - down a series of addmonal condmons for
these forms of representation. - -

 First, the shareholder must not be unduly bound to the representatrve selected
the appointment must therefore be limitéd to one meeting, whilst remaining
valid, however, for any further meeting on the same agenda (paragraph 1 (a)).
In any case the appointiment may be revoked at any time (see (b)). The purpose
of these arrangements as regards representation is to enable as many share- -
holders. as possible to take part in the meeting through their representatives.
It would therefore be contrary to this principle to permit organizations to seek
appointments from amongst one class only of shareholders (see (c)).

It is not, however, sufficient to mobilize in this way shareholders who do not
wish to attend, and are willing to have their voting rights exercised by represen-..
tatives; it must be ensured that representatives vote in conformity with the -
wishes and -in”the interests of their principals. Therefore every . request for
appointment as representative must be accompanied by a request for instructions
as to voting and all necessary information relating to the items on the agenda
and the proposed resolutions in each such item, :

In spite of these provisions it is common practice for shareholders to be
blindly confident in the establishments which arrange their representation and
to omit to givée any instructions. It should be ‘compulsory therefore for the
representative to indicate on the request for appointment how he will vote in
the absence of 1nstructrons (see (d)).

The representatlve would thus be bound, if not by the instructions given by
“his- principal, then by his own statement as to his voting intentions (see (e)).
This rule applies equally in cases where the company itself makes requests for
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appointment: ‘the representative appointed by it might refuse to represent a
shareholder giving instructions contrary to the-proposals of the organs of the
company In fact he represents not the company but the shareholder, and the

latter is in most cases unable to find anyone else to represent him. '

As an exceptional measure, a representative should be authorized to 'depart'
from the instructions received or statement made where, as a result of circum-
stances hitherto unknown, the éxercise of voting rights as indicated by reference
to a superseded situation might result in damage being suffered by the principal
(see (f)). Insuch a case the representative must inform the principal immediately
and provide all relevant information (see (g)). '

Article 29

A list of persons present is to be drawn up in respect of each general meeting

- in order to verify the identity of those attending and to ascertain whether

requirements as to quorum and majorities are fulfilled: This list should contain
the names and addresses of shareholders present or represented and, where
appropriate, of their representatives. The number, class, nominal or propor-
tional value of, and the number of votes attaching to the shares of each
shareholder present or represented should also appear in the list. As a result,
national provisions permitting a member to have his votes cast by a representa-
-tive without revealing his identity cannot remain in force. It is essential that
such right of anonymous voting be abolished as facts may come to light during

" the same meeting which result in a shareholder being disqualified from voting
(Article 34),

The Directive does not require the Member States to follow any specified form
for drawing up theé list of those present. Unless it calls upon the services of a
notary, the company is fully responsible for ensurmg that the list is established
and properly prepared.

This document is primarily for the information of persons attending the meeting
and they must be able to inspect it from the beginning of the meeting. After
the meeting, furthermore, it must be kept available for inspection by every
shareholder, whether or not he was present- or ‘represented at the meeting.
For this purpose the list of members present must be attached to the minutes,
which must be kept for three years. (Article 41(4)).

Article 30
As regards certain resolutions to be proposed at the general meeting the

particulars given in the notice of meeting do not give sufficient information to
shareholders. To remedy this deficiency, the Directive .provides that certain

~ documents must be available to every shareholder at the latest from the date of

despatch or publication of the notice of meeting. These are primarily the
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documents relating to the annual accounts and the report of the auditors-in
accordance with the Proposal for a Fourth Directive but shareholders should
also have access to copies of contracts for Wthh the authorlzatlon of the
genera] meeting is requested

Article 31

It is not enough that shareholders should have the right-to put questions at "
general meetings to the company’s managers; it is also essential that the latter
be obliged to supply the information requested. :

This obligation is, however, subject to certain restrictions. ‘Thus, in the first
place, information concerning the affairs of the company is only given if it is
ncessary to enable an objective asseéssment to be made of the items on the
agenda (paragraph 1). The Directive does not deal with the quéstion whether
the right to information extends to cover the affairs of undertakings connected -
with the company: this questlon will be solved as part of the harmonization .of
laws relating to groups of companies.

Secondly, information requested may be refused where to glve it might be
detrimental to the company or would .un counter to a legal obllgatlon of
secrecy (paragraph 3}.

Apart from these restrictions on the duty to give information, the Member
States may not introduce any further grounds for refusal: for example, the
~ amounts of certain taxes or the difference between the book value and the real -
value of certain items in the balance sheet are not to be treated as matters on
which information may be refused. : .

The management organ is responsible for supplymg information (paragraph 2)
but Member States may also.vest this responsibility in other persons, for
example the supervisory organ or the auditors. :

In practice the management organ and the shareholder are not often in
agreement as to whether information requested should be’ given or not. Power -
to decide such questions should not be given to the general meetmg, as it could
not be relied upon to decide objectively. »

Power should therefore be given to the court-to decide whether a refusal to
glve information is justified. :

_ The court’s judgment can deal at the same time with the questron whether .
resolutions passed by the meeting in contravéntion of a member’s rlght to.
receive mformanon are void or voidable (Article 42(d)). :

Article 32

In accordance w1th a prmc1ple common to all the legal systems, the general
meeting may not pass any resolution concerning items which.do not appear in
the agenda communicated or published in accordance with Artlcle 24(2) or
. Article 25(3). : :
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- However, this provision need not be observed where all the shareholders are
present or represented at the meeting and no .objection _is recorded in the
minutes. (paragraph 2). :

At the choice of the national leglslator, three types of resolution may be
passed without having been included in the agenda (paragraph 3).

An action may be brought at any time for a declaration that a resolution passed
in contravention of paragraph 1 is void or voidable.

 Article 33

The shareholder’s right to vote must be proportionate to the fraction of the
cap1tal subscribed which his shareholding represents (paragraph 1). However,
it is not the purpose of the Directive to prevent Member States from authorizing
certain exceptions to_this pr1nc1ple

The first exception recogmzed by the Directive is the authorization of so-called
“Preferred” shares by which a company can meet special needs for finance.
The dlsadvantage of the restriction: or even the exclusion of voting rights must
be compensated by granting the holders of such shares special advantages by
comparison with other shareholders, for example in respect of dividends or as
. regards distribution of assets upon liquidation (paragraph 2(a)). =~

Secondly, national provisions limiting the number of votes in respect of shares
“allotted to one shareholder may remain in force. These measures must,
however, apply to all the shareholders or at least to all holders of shares of
the same class (paragraph 2 (b)). '

These exceptions to the principle of the proportionality of votes to shareholdings
~may only be introduced in the statutes. No. further exceptions are provided
for. - For example it would be forbidden to grant-a double vote to holders of
fully paid-up :shares upon their havmg held such shares for a certain’ length
of time. -

Upon the formation of the company, the capltal subscribed should not be
" entirely paid up. Article 6 of the Proposal for a Second Directive provides that
shares should be paid up as to 25 % in cash and that further calls should be
made as and when required by the company. No shareholder should be able
to exercise his right to vote until he has paid up all calls made by the company
(paragraph. 3).

From this must be distinguished the question of the effect on voting rights
where shares are only partly paid up because the company has not made
further calls. Following the laws of five of the Member States, the Directive
prohibits in .all cases any exception to the principle of proportionality. The
company should not be able to wield any 1nﬂuence over the number of
shareholders’ votes. '
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Article 34

In the event of a conflict of interests between the company and a shareholder, \
the latter must not be allowed to exercise his right to vote. . The Directive
lays down  four cases in which this prohibition must apply.

-A sharcholder who is also a member of .thé management or-supervisory organs -

must not take part in the voté on their discharge (see (a)). Of course, ‘the
granting or refusal of a discharge does not have direct effects such as the
immediate dismissal of the .members concerned or the commencement -of
proceedings against them on behalf of the company. But the vote on the
discharge should not be considered as a mere formality: it is the most important
means availablé to the general meeting for the expression of its confldence or
otherw1se in the management of the company.

Furthermore, no shareholder | may vote when' the general meeting is called - upon
to decide whether to exercise rights against him on behalf of the company’

.Or to release hnm from oblrgatlons to the company (see (b) and’ (c))

Certam agreements to which the company is to be'a party require the consent
of the general meeting. Where such a contract is to be entered into with a
shareholder the latter must also be excluded from the vote (see (d)).

*

~In no case may the statutes prov1de for- any exceptlons to or derogatlons from'

the prohibitions on voting referred to above. These principles must be observed

~even where the result is to exclude from the-vote a majority of shareholders

who have an interest which is not that of the company and to llmlt the vote
to a minority of disinterested shareholders.

The prohlbltlons in question apply not only to shareholders but. also to their

. representatives. Also they apply to shareholders whether they are voting in

respect of their own shares or the shares of another. :

Article 35 -

There are wrde differences between the rules in the Member- States govermng

votmg agreements. As the Directive only lays down minimum provisions; it -
is limited to combatmg the most flagrant abuses. - For this purpose it. lays '
down conditions in which such agreements are in all cases void. -

"In the first place all agreements whereby a shareholder undertakes always to‘

follow the. instructions of the company are void (see (a)). Furthermore,'
shareholders must not agree always™to approve the proposals of the organs-of
the company, as this would deprive the general meefing of its controlllng

function (see (b)). - o
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On the other hand, voting agreements concluded between shareholders or
between shareholders and third parties cannot be prohibited entirely; they
may be justified, for example, as an essential part of a consortium agreement.
However, the. pure purchase of votes by the granting of special advantages is
in all cases unlawful (see (c)). '

It must be recalled that although the Directive provides that certain voting
agreements shall be void, it makes no comment as to their effect.on votes
which are cast in pursuance of such void agreements.

- Article 36

This provision lays down the necessary majority for resolutions of the general
meeting, namely an absolute majority of members present or represented
(paragraph 1). Resolutions can accordingly only be passed if they receive
the votes of one half of the persons mentioned plus one. One exception only
is provided for in the case of appointments (paragraph 2) which may be
effected by relative majorities. This permits inter alia the making of appoint-
ments by methods which énsure the representation of minorities.

The Directive does not prevent Member States from requiring larger majorities
for certain resolutions. Large majorities are in any case already required for
increases or reductions of capital (Articles 22 and 27 of the Proposal for a
Second Directive) for mergers (Article 4 of the Proposal for a Third Directive)
and for alterations to the statutes (Article 37 of this Directive).

Larger . majorities may also be required by the statutes for all or certain
resolutions. :

© Article 37

The object of this provision is to ensure that any alteration to the statutes is
submitted to the general meeting (paragraph 1). Exceptions to this principle
"are permitted only in three closely-defined cases (paragraph 2).

When the general meeting delegates to the management organ certain trans-
actions which entail for their completion an alteration to the statutes, it must
be possible for the management organ to be empowered to alter the statutes
(see (a)). For example, an authorization to issue further capital within a fixed
maximum (see Article 22(2) of ‘the Proposal for a Second Directive) may also
include authorization to alter the amount shown in the statutes as being the
amount of the capital subscribed, and this may also be the case where conver-
tible debentures are converted. '

. 3
The management organ may also be empowered to alter the statutes where
such alteration is required by an administrative authority and, under the law
applicable, the prior consent of such authority is required for such alteration

to be valid (see (b)). ~ - _ i
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In view of the wide area of coordination yet to be achieved in this field,
company laws.will be modified further on several occasions. Where such
~ future mod1f1cat10ns necessarily entail alteratiohs to ‘the statutes, it would
be pointless to require that every- such operation should be sanctioned by a
resolutlon of the general meetmg (letter (c)).

Article 38

The particulars to be included in notices of general meeting  pursuant to
Article 24(2) would not in most cases give sharcholders sufficient information
for a decision on an alteration of the statutes. In such case the notice should
_ also include the full text of the proposed alteratlons '

>

Article 35

Following the example of the laws of five Member States the Directive provides
. that resolutions of the general meeting to alter the statutes should be passed
by a qualified majority. This majority cannot be less than two-thirds of the
" votes carried by shares represented at the meeting or of the capital subscribed
. represented thereat (paragraph 1).

National proV151ons which permlt smaller majorities either for all or for certain
resolutions (e.g. increases of capital) are incompatible with such Community
rule as aforesaid. ‘On the other hand it will be possible to lay down, by law
or in the ‘statlites, stricter conditions which, where appropriate, could vary
accordmg to the type of alteration proposed to the statutes. - The Directive
is also without prejudice to national rules requiring the consent of alI share-
holders for certain resolutions of great 1mportance '

. s : .
Where the required majority is not obtained at the first meeting, certain legal
systems provide that a second meeting 'may be convened at which the resolution
may be passed by a smaller majority. - The Directive-does not affect systems’
permitting two consecutive meetings with the same agenda. However, the

. minimum two-thirds ma]orlty must always be observed, no matter at what
meeting the resolution is passed. One exceptlon should be made to thls

principle. N

Some legal systems, besides the majorities required for resolutions, lay down
also a smaller quorum for the second ‘meeting than for the first. But where
the law applicable provides that the resolution’ can only be passed if half of
all the shareholders are present, it would be excessive to insist that, in addition,
two-thirds at least of those present be in favour of the alteration proposed to,
‘the ‘statutes. In this case the absolute majority requ1red by Article 36 will
suffice (paragraph 2).
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The Directive does not follow the example of certain national laws which

require the minutes recording the resolutions in question to be authenticated by
notarial act. In this context, however,.the provisions of Directive No.
68/151/EEC of 9 March 1968 should be borne in mind, which provide that
every alteration ‘to the statutes must be published. Finally, the Directive does
not prevent any Member State from submitting the registration of an alteration
to prior inspection by a court or administrative authority,

In a société anonyme* the shareholder’s obligation is limited to paying up
his shares. It follows from this principle that an increase in the obligations
of shareholders cannot be voted on by the majorities laid down-for alterations
to the statutes. The approval of all sharcholders involved must be: obtained

(paragraph 3). ) D

Article 40

‘Further rules must be laid down for cases where the company issues several
classes of shares. ‘Where measures are proposed which would entail an
alteration in the relationship between the classes of shares, not-only a resolution
in general meeting is necessary, but also a separate vote at least on the part of
“the holders of shares of a class to which the resolution in question could be
detrimental (see Article 22(3) of the Proposal for a Second Directive). Such
a vote is of course subject to the ma)orlty requirements laid down in Article 39

Article 41

Minutes must be drawn up of each general meeting (paragraph 1). It is for
Member States to decide whether the minutes should be authenticated by
notarial act. The Directive however lays down the minimum particulars
which must appear therein.:

Thesé are, flrstly, the place and date of the meeting, the subject-matter of the
resolutions and the results of the voting. Where a shareholder has objected
to the discussion of a particular item of business, this must also be recorded.
The latter point is particularly important for the purposes of actions under
Article 43(b) attacking resolutions of the general meeting as void or voidable.

There must be attached to the minutes the list of members present (Article 29).
and the documents relating to the convening of the general meeting, i.e. copies
of the published or letter-form notice of meeting provided for in Article 24

* Where the French terms are used in this Explanatory Memorandum they are to be taken to
include a reference "to the correspondmg types of company exlstmg in each of the six
Member States.
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The minutes are primarily for the information of shareholders. For this réason,
it does not seem necessary that the minutes should be filed in the register of
the company in accordance with Article 3(2) of Directive No. 68/151/EEC, of
9 March 1968. It must-be remembered, however, that Article 2 of that
Directive requires the disclosure of certain resolutions of the. general meeting
which are also of interest.to third parties. Other requirements-as to disclosure
are ‘contained in the provisions of ‘the 2nd and 3rd Directives, for example in
respect of resolutlons increasing or reducmg the capital or on mergers

Articlé 42

Shareholders must be protected against: infringements -of - national . provisions
in conformity with this Directive relating to. the preparation.and conduct of
general meetings, particularly in the case of infringements which mlght have
some influence over the:resolutions passed

The laws of the Member States contain two kinds of sanction: a resolutlon
_is either void or voidable. In the first case the resolution is automatically of
no legal effect, in the second case it is treated as valid until it is declared void
- by the court. The Directive does not seek to answer the question as to which
infringements should, be visited with. one sanction or’the other.. To achieve
equivalence of shareholder protection it is sufficient to specify which infringe-
ments always rendér a resolution void or voidable. However, the list of these
contained in the Directiveé only concerns breaches of the prov1s10ns of these
Community rules. In other words, the Member States are free 'to introduce
_similar sanctions against other infringements, for example infringements of the.
principle of equal treatment of shareholders, good falth or morahty, or cases
of abuse of power.

The Directive is mainly concerned w1th mfrmgements relatmg to the formahtles
and time limits-laid down for the convenmg of meetings (Articles 42(a) and.24(1)
and (3}). I—Iowever as regards the minimuni contents of the. notice of meeting
(Article 24(2), only the omission of the plaee or date of the meeting, or of
details ‘of the formalities to: be fulfilled in order ‘to attend and’ vote, w1ll
render void or voidable any resolution passed ‘at such-meeting. '

Refusal to allow a shareholder to atténd .a meeting must have the same result,_
where he has completed the formalities required {Article 41(c))." Furthermore,
a resolution of the general meeting will be void or voidable if its subject-matter-
was not communicated or published in the notice (Article 24(2) (f) or when new
items . were added to the agenda at the request of minority shareholders
(Article 25(3)). - An exception . must be made for the- cases referred to in
- Article 32 (2) and (3) where; as -an, exceptional measure, matters may be
dlscussed ‘which do not appear on the agenda (Article 42(b)).

" Shareholders called upon to vote the adoptlon of the annual accounts or to
consent to certain contracts must be supplied with additional written informa-
tion (Article ‘31). Also, at each general meeting, every shareholder has the
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right to obtain information (Article 31)." Any infringement of these provisions
will also render resolutions void or voidable where there is a connection between
the subject matter of the resolutions and the documents or 1nformat10n refused
(Article 42(d)).

Infringements of the provisions on the exercise of voting rights are also
regulated herein. . One can quote as an example the case where a sharcholder
casts more votes than he is entitled to by virtue of his shareholding (Article 33)
or where a shareholder votes despite being excluded by reason of a conflict
of interests (Article 34). It is necessary in these cases, however, that such
infringements should have affected the results of the voting.

Finally, a resolution of the general meeting can always be challenged where
the majority required under Article 36 or 39 was not obtained (Article 42 (f)).

Article 43

"The .rules which lay down the grounds on which resolutions of the general
meeting may be void or voidable must be supplemented by provisions speci- -
fying what persons are empowered to commence the proceedings in that behalf.
Uniform rules are not necessary for this purpose: equivalence of shareholdcr
- protection can be achieved by minimum provisions.

In respect of defects in the notice of meeting which entail nullity or voidability,
it must always be possible for proceedings to be commenced by shareholders
who were not present or represented at the meeting (see (a)). '

In cases of infringement of the principle -that the subject matter of every
resolution must have featured in the agenda, not only absent shareholders,
but also shareholders among those present or represented who protested against
such matters being discussed, may commence proceedings (see (b)). Where on
the other hand the right to attend a meeting has been refused, only the .
shareholder concerned may commence proceedings (see (c)). The same rule
applies in the case of a refusal to produce- documents or supply 1nformatlon
(see (d)).

A distinction must be drawn in cases of infringements against provisions
. concerning the right to vote which influence the result of the vote in question:
where the shareholder was prevented from voting, then he.at least must be
able to have recourse to the court. Where the shareholder, on the other
hand, took part in the voting irregularly, every other shareholder must be
able to bring proceedings (see (e)). Finally, where the necessary majority for
a resolution was not obtained, all the shareholders must be able to have
recourse to the court, ’
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Article 44

N

The question whether a resolution of a general meeting is void or voidable -
" cannot remain too long in suspense. Shareholders must, however, be protected

against excessively short time limits being fixed. To reconcile these opposing
interests, the Diréctive provides for a range of between three and twelve months
within which the Member States may choose a period of llmltanon accordmg
to their requirements. : :

It is. worth noting that the period can only run from the time when the
resolution of the general meeting became adduceable as against the person
claiming that the resolution is void or voidable. With regard to all resolutions
required to be published under Directive No. 68/151/EEC, the commencement
of the period will be governed by ‘Article 3(5) of that Directive. Furthermore,

Article 18(1) (c) of the Proposal for a Third Directive contains similar | provwlons' .
- in respect of the nullity of mergers. '

Member States may lay down different penods in respect of grounds for
nullity or v01dab111ty other than'those laid down by Armcles 42 and 43.

, $
' Aiticle 45 . V ' -

It is in the interests of shareholders that a resolution which is ‘attacked should
be replaced by another resolution passed in accordance with the law and the
statutes, rather than declared void by judgment of the court. The Directive
pr0v1des, therefore, that the competent court must be able' to allow the
company.a period of time for. this purpose. Similar provision is made for cases
of winding up by reason of the number of members having been reduced

below the legal minimum (Article 5—Proposal a Second Directive) and of
" nullity of merger (Article 18(1) (d) Proposal for a Third Directive).

Article 46

The question under what circumstances a ]udgment declaring void a resolution
of the general meeting can be relied on as against third parties can only be
settled by applylng the same prmcxples as apply to judgments on the nullity”
of companies, which are contained in Article 12 of Directive No 68/151/EEC

‘of 9 March 1968. Furthermore, similar rules are laid down with regard to the
. nulllty of mergers by Article 18(1) ( ) of the Proposal for a Third Directive.

-

™~
Article 47
Member States may make thelr own arrangements w1th regard to votmg by
holders of certain classes of shares, either by giving them separate votes within
the. general meeting or by providing for spec1al meetings. The latter must in
all cases be governed by the same rules as apply to general meetings in accord-
ance w1th the provisions of Chapter III of this Directive.
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CHAPTER 1V i

N\ L

- The Adoption and Audit of the _Annﬁal Accounts

Article 48

With regard to the adoption of the annual accounts, the Directive gives the
laws of the Member States the choice between giving either exclusive or sub-
sidiary competence to the general meeting. Under the latter system, the manage-
ment organ and the supervisory organ adopt the accounts whilst the, general
meeting does no more than act as an arbitrator beétween them. . The general
meeting only takes the final decision if so requested by the two organs or if
the latter fail to agree.

Article 49

Following the example of the laws of five of the Member States, the Directive
provides that a legal reserve shall be set up. Amounts appropriated to this
reserve must appear on the liabilities side of the balance sheet (Article.8 of the
Proposal for a Fourth Directive). This is in accord with the prohibition against-
the distribution of profits to shareholders where the net assets of the company
fall below the amount of the capiral subscribed plus non-distributable reserves
(Article 12 of the Proposal for a Second Directive).

The object of the legal reserve is to set aside part of the proﬁts of the f1nanc1a]
year exclusively for offsetting any future losses: The legal reserve gives a‘surer
safeguard than the capital subscribed, which the company may dispose of by
recourse to the procedure for reduction (see” Articles 27 to 34 of the Proposal
for a Second Directive). ’

To achieve equwalent protection for members and for third partles it is suffi-
cient to fix the minimum amounts that are to be appropriated to the legal
reserve. These are to be at least 5% of the profits of the financial year up to
a limit of 10% of the capital subscribed (paragraph 1).

As has already been pomted out, these are only -minimum provisions. © A
Member State could, for example, set the limit referred to at 20% of the capital
subscribed. .

The setting up of a legal reserve for offsetting losses would hot suffice on its
own. It is a further requirement that there be no other available reserves.
With regard to these available reserves there is no'need to distinguish between
those created pursuant to a resolution of the general meeting and those created:
pursuant to a provision in the statutes.. In fact it matters little that such
reserves may prev1ously have been intended. for other purposes, for prlorlty
must always be given to the offsetting of losses.
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However, the provisions referred to can only apply to the minimum, amounts

* which ‘must be appropriated to.the legal reserve pursuant to this Directive.
"Where the law or the statutes require larger amounts to be appropriated thereto -

they may be used for purposes other-than the offsetting of losses. This corres-
ponds, furthermore, ‘with Article 26 of the Proposal for a Second Directive

. which provides that where the capital subscribed is increased by means of

capitalization of reserves, the legal reserve may be used ‘to the extent that it
exceeds 10% of the capital subscnbed

Article 50. .

With regard to the adoption of the annual accounts,. Article 48 gives Member -
States the choice between giving exclusive or subsrdlary competence to the
general meeting. . :

The situation is' different, however, as regards the approprlatlon of the result
for the financial year. Five -Member States give competence to take this
decision to the general meetmg, whilst the sixth gives by law to the management
organ and the supervisory organ the power to appropriate one half of the
profits to free reserves without the consent of the shareholders. These two

systems cannot be considered as equivalent and it is, therefore, essential to

observe' throughout the Community the principle that control over the entire
results of the financial year should be in the hands of the shareholders.

This does not mean, however, that profits should always be distributed. On’
the contrary, in many cases the necessity of setting up a reserve is indisputable!
It is only a question of ensuring that the. shareholders should have an influence

-over the decision. LT

. It is, of course, useful that the management should ‘know ' to what extent it is
empowered to set-up. réserves. For this purpose, paragraph 2 expressly pro-

vides that such a power may be delegated by the statutes to the managemenit.
organ. However, it should not be possible by this means to reduce the powers

“of the general meeting to nothing. The Directive only authorizes appropriation

to be required by the statutes within the limit of one half of ‘the results of the

* financial year. .The general meeting. is still competent to decide as to the appli-

cation of the remamder

Afticlé 51

Under the laws of all the Member States, the annual accounts of the company
must be audited by persons othet than those responsible for management- of the
company. ‘Some Member States confine the powers of such persons to auditing
the annual accounts, whilst others empower them also to supervise the manage-
ment of the company on a-permanent basis, It is not necessary for the Direc-

‘tive to impose the latter system on Member States.” In any event the two-tier
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system provided for by the Directive entails that in every company a super-
visory organ will be appointed to control the management organ.” There is
no need, therefore, to entrust the same responsibilities to other persons as well.

However, the principle must be observed throughout the Community that the
‘annual accounts must always be audited by persons other than the members of
the supervisory organ. It is not necessary to provide a uniform solution to the
question of whether such persons constitute organs of the company. This
applies also as to the number of persons who may or must be entrusted thh
the audit of the accounts.

Article 52

Only independent persons may be entrusted with the audit of the accounts of
the company. Such persons must also have the necessary qualifications.
Detailed provisions on this matter cannot be included in this Dlrectlve, as
specific rules are in course of preparatlon

Article 53

The requlrement of mdependence entails that members of the management and
supervisory organs must in all cases be excluded from taking part in the audit
of the accounts. " The same must apply with regard to the staff of the company,
as they are under the orders of the management organ (paragraph 1).

The laws of some Member States corsider it to be incompatible with the
requirement of independence that persons who are not on the staff of the
"company but render services to the company on a permanent and remunerated
basis should be entrusted with the audit of the accounts. In other Member
States, on the other hand, it is permissible, and common practice, for the posi-
tion of auditor of the company’s accounts to be combined with that of an
adviser to the company.- This legal disparity is left untouched by the
Directive.

As this Article is only a minimum provision, the Member States are free to

disqualify as auditors the spouses, relations in the direct line or the collateral

" relations of persons prohibited by the Directive from auditing the accounts.

Furthermore, the Member States may also exclude persons who are not
employed in the company to be audited but are employed in an associated
company. In this respect, Community rules can only be introduced as part of
the coordination of the laws relating to groups of companies.

The prohibition contained in the Directive against entrusting the audit of the
accounts to members of the management or supervisory organs or of the staff
of the company would be quite insufficient if it were only applicable in respect
of the position occupied as at the time of being appointed auditor. The
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or company (paragraph 2).

independence of the person concerned would be equally questionable if he had
occupied such a position a short time previously. In such a case he might, as,
a member of one of the two organs or as an employee, have taken part in
transactions having a direct bearing on the annual accounts to be audited. In.
the interests of certainty in the law, a certain period should be laid down. This .
should be three years, as provided in various Member States {paragraph 1). -

It.is for the Member States to settle the conditions under which accounts may
‘be-audited by firms or-companies inistead of natural persons. It must be
appreciated that when a firm or company is entrusted with these functions its
independence may-in certain particular circumstances be open to question.
This would be the case where the relationship between members, the manage-
ment or the autorized representatives of the auditing firm or company and the
company to be audited are such that these persons could not be appointed

auditors as individuals. This prohibition-must apply also to the auditing firm

.
]

Article 54

" The object of this article is to _safeguard the independence of auditors by

prohibiting them from being engaged or employed by the audited company
during a period of three years following the end of the audit. This provision

is based to a large extent on Article 53.

" Article 55

In principle the persons who aré to audit the accounts -are appointed by the

general meeting. However, the laws of the Member States may make excep-
“tions in cases where the company is in the course of formation, for example

by providing for appointment by the statutes, or by the instrument of consti-
tution or any other document (paragraph 1) : -

. What happens if the ge"neral‘meet.ing does not make such appointment in due

time? The matter cannot wait until another general meeting is convened, nor °
can the appointment be entrusted to the management or supervisory organs. .

“In this case it is for the court to ‘make the appointment. Application can be

made to the court either by a shareholder.or by the management or supervisory

organs. The same rule applies where persons appointed by the general meeting
are unable to carry out their functions (paragraph 2)

Cases might arise where the general meeting makes an appointment without
taking into ‘account at the time all the circumstances which might call in
question the independence of the persons appointed. Every appointment must,
therefore, be subject to revocation by the court where there are proper grounds.
It would not be justifiable, however, for one shareholder alone to be empowered

\
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to commence proceedings in this behalf. For this reason, this can only be done
by a minority of shareholders (patagraph 3). This minority is the same as that
which can require that proceedings be commenced on behalf of the company
against members of the management or supervisory organs (Article 16) or that
a general meeting be convened (Article 23) or that one or more new_ items be
added to the agenda (Article 25). Save for a time limit of two weeks for the
making of the application, the rules governing such proceedings are to be laid

down by the Member States.

Article 56

Certain Member States limit the duration of the appointment of auditors to one
year, whilst in others appointments are always made for several years. Appoint-
ments may be renewed under all the legal systems. . There is a difference from
* the point of view of the auditor, however, between holding an office which
expires after one audit of the annual accounts, and remaining in office for
several years unless removed on proper grounds. The latter solution gives him
greater independence and the Directive therefore lays down that appointments
shall be for a minimum duration of three years. ’

It is not without danger, however, to leave the auditing of a company’s accounts
in the same hands for an unlimited period. Therefore a maximum duration of
six years is laid down for each appointment. The general meeting must, there-
fore, at the expiry of each period of office make a hew appointment. It is.not
possible to prolong a period of office from year to year by tacit renewal unless
the general meeting decides otherwise.

Article 57

The remunération of the persons appointed to audit the accounts must be fixed,
for the whole of their period of office, before such period commences (para-
graph 1). This does not mean that the total amount must be exactly fixed in
advance; reference may be made to a scale. Neither the company nor the
auditor, however, must be in a position to influence the amount of the remu-
neration. To avoid circumvention of this principle, no other remuneration or
benefit may be granted to the auditors. It is permissible, on the other hand, to
grant them special remuneration for services other than their auditing services

(paragraph 2). .

Article 58

~ The audit of the accounts must cover also the books of the company, as well
as the annual accounts.and the annual report within the meaning of "the
Proposal for a Fourth Directive.
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~ be observed (paragraph 1).’

The documents in question must first be examined as to their conformity with
the law. In so far as the law “allows, the provisions of the statutes must also

Tl‘)e‘_resultls of thé audit miust be recorded on the ‘ér‘mu:al acicouritS. (:paragrgph 2).

o :

‘Article 59
To carry out their functions.the auditors must have a wide right to obtain
information and make investigations.. However, the question whether. such
right should apply also in respect of undertakings associated with the company
to be audited can only be dealt with as part of the coordination of the laws
relating to groups of companies. C

- Article 60

The results of the audit of the accounts are to be recorded on the annual
accounts. Such record is confified to a statement either that the company’s
books, the annual accounts and the annual report are in conformity with the
law and -the statutes, or in what respects they are not.. This will no suffice,
however; for the information of the: sharéholders, and they must therefore
receive an auditors’ report in accordance with this Article, to-be published as
provided for in Article 44 of the Proposal for a Fourth Directive.

 Article 61

In some Member States the law provides that auditors'may be removed at any-
time before the end of their period of office, whilst in othérs this may only be
done where proper grounds exist. In fact the importance of this divergence is
diminished by the fact that dismissal without proper grounds generally gives
rise to a right to compensation. But auditors must be protected against arbi-
trary removal, not so much in their own.interests as in those of the shareholders

and creditors of the company. The Directive therefore only permits dismissal

on proper grounds. o . - ‘

Article 62

The responsibility of persons responsible for auditing the accounts must be as
strict as that of members of the management or supervisory organs -of the
company. National provisions which limit their liability, in the event of
negligence, to a certain figure are incompatible with this principle. -
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~ Article 63

Serious infringements of the provisions relating to the auditing of accounts
must result in the nullity or voidability of the resolutions adopting the annual

accounts. Special provision must be made for this case, in addition to the ,

general rules of Article 42 on nullity and voidability of resolutions of the
general meeting. The list of conditions is limitative in the sense that resolutions
cannot be rendered void or voidable by infringements of any other of the
provisions of this Directive relating to auditing. Where Member States have
prescribed this sanction for infringements not included in the list, such rules
may remain in force.

'
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