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Amendment to the proposal for a Council Directive relating to
the approximation of laws, regulations and administrative pro-
visions of the Member States concerning Misleading & Unfair
Advertising (submitted by the Commission to the Council pursuant
to Article 149(2) of the EEC Treaty)

Introduction

~ Explanatory Memorandum

The amendments in the text which follows reflect certain requests
resulting from the Opinion of the Economio & Sooial Committee! and
the Resolution of the Furopean Parlisment2,

Comments on the Articles

"Article 1

Parliament has requested that the expression "objective of this
Directive" should be replacéd by "the purpose of this Directive" in
the English text only of the Direotive. It is considered unnecessary
for the Commission to introduce the amendment under the Article 149(2)
procedure. Although thia/gg more elegant, it does not change the ’
meaning of the original text. In this case, as with other suggested f
drafting improvements of the same nature, it could be implemented in 4
the Counoil when revised texts are prepared. |

Article 2
"Advertising”
In order to olarify the point that advertising may be oral or in
writing, or represented piotorially, it is proposed to amplify the

text to indicate that for the purposes of the Directive advertising
means the making of a representation in any form.

Dated 5 April 1919, o7 ¥o S
2Dated 8 May 1979, 7 Fo. el
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Parliament has also requested an amendment to indicate that advertising
is direoted at the general public or a part thereof. However, this

is inconsistent with Artiole 1, which also refers to other interests,
and would thus lead to diffioulties of interpretation. It is, there-
fore, proposed not to incorperate this amendment.

"Misleading advertising"

In the wview of the Economic & Social Committee, this definition should
not be subject to a limitation excluding persons who would not fore-

- seably be reached by the advertising in question. However, it would
geen batter to retain the definition in its present form. In the

cage of trade or specialised advertising, advertisexrs are reasonably
entitled to assume a certain degres of knéwledge on the part of the
persons addressed andshould not have 0 frame their advertisementis on
the assumpiion that they might te meen by a mamber of the general
public. :

"nfair advertising™

(a) Pariiament requests the deletion of "improper™ from the original
text, so that any reference $o nationality etc, which casts dis-
credit on ancother person, falls within the definition of unfair
advertising. This amendment clarifies the text and it is propo-
sed that it should be adopted. |

(e) Both the Ecomomic & Socisl Committee and Parliament have made the
point that appeals to seﬁtiments of fear way be.justifiable to
indicate o the public the need to take certain protective mea—
sures, for example, to acquire accident or life insurance. Only
where such sentimenis are abused is advertising unfair. It is
proposed that the text be amended in this sense.

(d) Parliement has requested that this part of the definition, which
was omitted in error from the original text in the French version,
should specifically relate to discrimination on the grounds of
sex, and should also incorporate forms of discrimination included
in paragraph (c¢) of the original text. It is proposed to accept
this precise re-formulation, which also complies more closely with
existing laws in some Member States and in this respect responds
to the view expressed bg'thé'Ecannmioj&VSOcial Committee.
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' (@) In the original text, this paragraph referred to exploiting the
trust, credulity or lack of ~experiehce of s consumer. Bowsver,
the term "exploits™ is neutral and both Parliament and the :
Eoconomic & Social Commitiee request that the text should indicate
that advertising is unfair whers it abuses the trust, credulity
or lack of experience of consumers. It is proposed to adopt this
amendment. . ;

Parliament has also requested that ’the second part of paragraph
() should be deleted altogether. The effect of the paragraph is
to introduce a general definition of unfair advertising, which on
one view is too broad and vague. On the other hand, others sake
the view that the definition of unfair advertising should be
expressed in general terms mo a8 to permit the law some soope for
development. Since this is §a point of prinoiple for some Member |
States, it is proposed that it should be left for disouseion in

‘the Counoil. - !

"Goods"

The Economic & Social Committee haa aleo called for +he inclusion in
' the Directive of a definition ‘of services. However, gince the word
'gervices! is used in the Directive in its natura}. and ordlnary mean—
ing, it is not proposed to adopt this request.

* Artiole 1)

The English text only should be amended to be consistent with the
revised definition of "advertising” in Artiocle 2.

Article 3(2)

Both Parliament and the Economic & Social Committee have requested
that an advertisement shall be regarded as misleading when it is not
readily recognisable a8 an advertisement. It is proposed to adopt
this amendment.

The original text indicates that an advertisement is to be regarded as
misleading when by omission it arouses expectations which the adverti—?
ser camnot satisfy. As such expectations may be entirely subjeotive, "
1% is proposed to amend the original text to refer to reasonable expeo~

tatiom !d:ioh the ,a_dveﬂiaed m gr servicea oannot satisfy.
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This Article concerns comparative advertising, which the Economic &
Social Committee requesis should be authorised for a trial period.

It is not proposed 1o adopt this request. Comparative adveriising

is already legal in a number of Member States. The question of
authorisation; therefore, does not arise for those countries and a
limited authorisation only for Member States which do not recognise
comparative advertising as legal would be insppropriate in a Direotive
for the approximation of laws.

Article 5

The original text of the Directive proposed that persons or associa~
tions concerned by misleading advertising should be able {o seek
recourse in a couri of law. However, some countries prefer toc exer—
cise conirol through an administrative authority. This ie already

the case, for example in Denmarl: where the Consumer Ombudsmon has

this task, and in the United Kingdom, where the Independent Broadcasi-
ing Authority has a statutory duty to contrsl breoadcast advertising.
Parliament has proposed that thiz systenm zhould continuve to be possible
under the Directive as ah alternative to litigation at firet instance,;
provided that certain conditions are fulfilled. They are detailed in
the proposed Parliamentary amendments o Article 5, and make it clear
that if the administrative authority fails to fulfil or abuses its
fanction, the courts shall have the last word.

I% is proposed to adopt the Parlismentary amendment with two reserva—
tions. The first concerns the prcposél that an administrative autho-
rity may be the chosen means of conirol only in those countries where

it already exists. However, if control by an adminisirative authority
is viable, it should be open %o any Member State to choose it. Secondly,
it would be desirable to clarify the text by indicating that an adwini-
strative authority must apply reasonable standards. In its present form,
the Parliamentaery amendment refers to the improper exercise of powers
and this could be understood as limited to procedural abuses only.

The original text was intended to exclude the need to prove that a mis-
leading advertiSement‘had been published intentionally or negligently.
However, in referring to the absence of fault it has been misunderstood
and it is proposed to clarify the text accordingly.
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Artiole 6

Parliament has proposed that this Article should be renumbered Ty

and that the original Article 7 should be renumbered Article 6.
Nothing in the Directive is intended to damage the self-regulatory
system of control operated by the advertising industry in several
Member States, and Article 7 is to this effeot. To clarify the point,
Parliament has proposed that the original Article 7 should stand next
to Article 5 in the revised text. It is proposed to follow this '
request.

Article 7

The original Article 6 now becomes Article 7. Because of the impli~
cations of the reversal of the onus of proof proposed in this Article,i
Parliament requests that its provisions be limited to civil and admi-
nistrative cases. This amendment should be accepted. In some Member
States it is a fundamental‘prinoiple of oriminal law that the prosecuwj
tion must prove the guilt of the acoused and that the accused should
not be obliged to prove his imnocence. However, even in its amended
version, the Directive does not oblige Member States to refrain from
reversing the burden of proof in criminal cases.

Article 9

The Economic & Soocial Committee recommends that the Directive should
allow Member States 24 months‘tq ooﬁply with its provisions. It is,
therefore, proposed to amend the text in this sense. It is also pro- i
posed to aoccept the Parliamenxary amendment which would require :
Member States to communicate to the Commission the texts of all
provisions of national law uhioh they adopt in the field covered by
the Directive., Ll §':‘
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COMMISSION

Amendment to the Proposal for a Council Directive relating
to the approximation of the laws, regulations and adminis-—
trative provisions of the Member States concerning misleading
and unfair advertising! %

Original text [ Amended_text
Article 2 ; Article 2

i
H

 For the purpose of this Directives , For the purpose of this Directive:
- "Advertising” means the making of ~ "Advertising" means the making of

any pronouncement in the course a representation in any form in

of a trade, business or profession  the course of a trade, business
for the purpose of promoting the : or profession | 4
supply of goods or éervices; %
~ "Misleading advertising" means any | for the purpose of promoting the
advertising which ie entirsly or t ‘supply of goods 0? services;
partially false or which, having i
regard to its total effect, inclu=
ding its presentation, misleads : ,
or is likely to mislead persons % o _ unchanged
addressed or reached thereby, e
unless it could not reasonably be i
foreseen that these persons would'

be reached thereby;

84
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- "Unfair advertising" means any '= "Unfair advertising" means any

advertising which: | advertising which:
(a) casts discredit on another {(a) casts discredit on another person
person by improper reference by (1 _word deleted) reference to
F'to his nationality, origin, | ~ his nationality, origim, private
e privato life or good name; or ,  life or good name; or .
(b) injures or is likely‘to'“inj\iro (v) " unchanged

- the commercial reputation of ‘
A _another person. by false utate- [ o
. ments or- dofanatcry comonta

(a)

(e)

_concerning his firm, gooda or 3
services; or EE f‘

appeals to sentiments of fear, (c) abuses or unjustifiably arouses

or promotas social or religiousz - sentiments of fear; or
disorimination; or i

clearly infringes the prinociple. (d) promotes discrimination on ggounds
of the social, economic and of sex, race or religion; or
cultural equality of the sexes; |

or ‘

exploits the trust, credulity (o) abuses the trust, oredulity or

or laok of experience of a con-} , lack of experience of a consumer,
sumer, or influences or is o  ' or influences or is likely to
likely to influence a consumer | " influence a consumer or the public
or the public in ganera.l in myi ‘ ©in general in any other improper

~ other improper manner; = o ‘manner;

-

' "Goods" means property of any . unchanged

kind, whether movable or immo- l bt
vable, and any rights or ob].i- !
gationn rolati.ng to propcrty. .
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Article 3 R

In determining uhethef'advertiﬁ';1c
sing is misleading or wnfair, @
pronouncements shall be taken i

into consideration concerning :
in partioular: . i

(a) The characteristics of the |
goods or services, such as
nature, performance, compo- b
sition, method and date of |
mamufacture of provision,
fitness for purpose, usa- %

bility, quantity, quality, ,

geographiocal or commercial
origin, properties and the E
results to be expected from

use;

the conditions of supply of i
the goods or services, such
as value and price, condi-

tions of contract and of ‘2

guarantee;

(b)

the nature, attiributes and

(e)

rights of the advertiser, |

such as his identity, sol-
vency, abilities, ownership
of intellectual probarty 1
rights or awards and distin-
otions.

o

!
!

Advertising shall in partioular | 2.
be regarded as misleading when |
it omits material informatiom, '+
and, by reason of that omission,’
gives a false impression or
arovses expectations nhich ths
vertiser cammot saxisfym”';”

B w ® g
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e - Article 3

In determining whether advertising
is misleading or unfair, represen—
tations shall be taken into consi-
deration concerring in particular:
(English text only) ° |

- unchanged

unchanged

: ﬁnchangadV 

Advertising shall in particular be
regarded as misleading when it is '

- not readily recognisable as an

 advertisement or when it omits

material information, and, by rea~

- son of that omission, gives a false
' impression or arouses reasonable
\e:peotations which the advartised

ggggg or services cannot saxisfy.
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Orixinal text i nended text

'Member States shall adopt adequate Member States shall adopt adequate and
and effective laws against mislead~ effective laws against misleading and

- ing and unfair advertising. unfair advertising.

' Such laws shall provide persons Such laws shall provide persons a.ffeo-?
" affected by misleading or unfair . ted by misleading or unfair advertis— f,

adverb:.smg, as well as associations ing as well as associations with a

- with a legitimate interest in the Jlegitimate interest in the matter, |
- matter, with quick, effective and with quick, effective and inexpensive :
' inexpensive facilities for intiating facilities for either

appropriate legal proceedings .. - (2) initiating appropriate legal pro-

' against misleading and unfair adver- fceedings against misleading or unfair
- 4ising. | ~ ‘advertising or

(b) bringing the matter before an

‘administrative authority with adequate

: _ieowerSQ
Member States shall in partioular Member States shall in partioular

ensure thats ‘ensure that:

f-—the @urts are enabled, even with- -~ thewurts or the administrative auth-

out proof of fault or of actual ) ority, as appropriate, are enabled,
- prejudice. ' even without proof of intention or
: ' ‘negligence or of actual prejudice
' (a) to order the prohibition or _ t(s.) to order the prohibition or ces—
cessation of misleading or ‘ : gsation of misleading or unfair
unfair advertising; and | advertising; and
(b) to take such a decision under  |(b) %o take such a decision under an
~ an accelerated procedure, with - ; accelerated procedure, with an
an interim or final effect; '  imterim or final effect;
~ the courts are enabled: '~ thecawrts or the administrative auth~
~.ority, as appropriate, are enabled:
(a) to require publication of a (&) to require publication of a cor-
3iy .
corrective atatement; and o ‘rective statement; and

(b) to require publication of their (b) to require publication of their
decision either in full or in . deoimion either in full or in
part and in such form as 'khey ‘ part and in such form as they
may judge adequate; o dudsa adequate;
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Original text ended_te

ensure that the sanctions for inf-  Member States shall ensure that the

ringing these laws are a sufficient - Sonsequences of infyringing laws and

deterrent, and, where appropriate; decisions in the field of misleading

take into account the financial ' and unfair advertising take into

. outlay on the advertising, the ‘account the extent of the harm.
;;extent of the damage and any profit | .
resulting from the advertising. " Where the abovementioned powers are

- entrusted to an administrative auth—

‘ority, he authority shall not be con~

trolled by advertising interests,

shall be obiiged to give reasons for

" its decisions, and shall be under a

;duty to exercise its powers so as

effectively to control misleading and

‘unfair advertising; and procedures

-shall exist whereby improper exercise

by the authority of its power or

S‘imprope:n:' failure by the authority to

exerclse its powers or 1o apply rea~

sonable standards can be reviewad bv
gthe courts at the request of the

. igartiea.

B Article 6
S .
' Originally Article 7 - unchanged.
Article 6 ! Article ]
R . (Originally Article 6)

Where the advertiser makes a faoe . Whexre the advertiser makes & factual

~ tual claim, the burden of proof 1olaim, the burden of proof that his
" 4hat his olaim is correct shall ne . claim is correct shall in civil and
. with him. S ﬂ A administrative gggceediggg lie with

lhim\
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Original text ?  Amended ‘text
- - -—-—~—f-~——
Artiole 9 ot Article 9
Honlisr Biatew whall bhring inte ‘Member Siates shall bring into force
- force the measures necespaxry to ;the measures necessary to comply withh

 comply with this Directive within _this Directive within twenty-four
eighteen montha of its notifioa~ gmonthﬁ of its notification and shall
tion and shall forbhwith inform forthwith inform the Commission thoro-
~ the Commission thereof. %of. '

~ Member States shall communicate to 'Emgmber States shall communicate to the
' the Commission the text of the main Commission the text g;;g;;_gggz;gigag:
| provisions of national law which }of national law which they adop® in

' they adopt in the field QOVtred by‘ ‘the fiald covered by this Direoctive.

" this Diraotiva- L ,:f
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