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THE COUNCIL CF THE EUROPEAN COLO{UNITIES,

Laving regard to the Treaty establishing the European Economic Community,
and in particular Article 100 thereof,

Having regard to the proposal from the Commission,
Having regexd to the Opinion of the European Parliament,
Having regard to the Opinion of the Economic and Social Committee,

Whereas the laws against misleading and unfair advertising now in force in
the Mecmber States differ widely; whereas, since advertising reaches to a
large extent beyond the frontiers of individual Member States; o

it has a direct affect ‘ S

on the establishment and the functioning of the common market;

Whereas unfair and misleading advertising is likely to restrict the
establishment of a system to ensure that competition is not distorted within

1)

the common market;

Whereas misleading and unfairAadvertising may cause a consumer to take
decisions prejudicial to him when aoquiring property or accepting services
and the differences between the laws lead, in many cases, not only to
inedaquate levels of consumer protection, but also prevent the execution
of advertising campaigns beyond national boundaries and thus

affect the free circulation of goods and provision of services;

Whereas the preliminary programme of the European Economic Community for
a consumer protection and information policy () provides in particular
for appropropriate action for the protection of consumers against false

or misleading advertising; o

Whereas it is in the interest of the public in general, as well as that

of consumers and all those who, in competition with one another, carry on
s trade, business or préfession, throughout the common market, o harmoni-

ze national provisions against misleading and unfair advertising;

thereas minimim criteria for determining whether advertising is mislead-

ing or unfair should be established for this purpose;

./

(1) 0.Je C 92 25.4.1975, pe 1
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Whereas, in view of modern techniques of ocommunication, the definition of
nadvertising" must be worded broadly, but should not extend to policy
statemonts, the publication of comparative produoct tests by independent

organizations and any similar statements;

Whereas the concepts of '"misleading advertising" and "unféir advertising"
must as far as possible be defined by reference to objective criteria;

Whereas comparativevadvertising ney be benefioiai to a cbnsumer“and a
competitor to the extent that it compares material and verifiable details

with each other and is neither misleading nor unfair;

Whereas the laws to be adopted by Member States against misleading and
unfaif advortising must be adequate and effective; whereas it is a matter
for the Mcember States whether they wish - these to be matters of civil law,
administrative law or criminal law or a combination thereof;

Whereas persons affected, as well as associations with a legitimate interest
in the matter, musi have facilities for initiating proceedings against
misleading or wnfair advertising and in particular for obtaining the quick

cessation of misleading or unfair advertisements;

Whereas if a person advertises by making a factual claim the burden of
proof that his claim is correct must 1lie with him;

Whereas the proviéions of this Directive do not preciﬁde_Meﬁber States from
adopting other measures for the protection of consumers, subject to their
obligations under the Treaty establishing the EEC and in ‘particular the

rules on the free movement of goods and services and competition.

HAS ADOPTED THIS DIRECTIVE :



Article 1
Tho objective of this Directive is to protect consumers, persons carrying

on a trade, business or profession, and - the interests of the public

in general against unfair and misleading advertising.

Article 2
For the purpose of this Directive

- "Advertising" means the making of any pronouncement in the course of
& trade, business or profession for the purpose of.promoying the
supply of goods or services; | ‘

- "fisleading advertising' means any advertising whioh is entirely or partially
false or which, having regard to its total effect, including its pre-
sentation, misleads or is likely to mislead persons addressed or reach-
ed thoreby, unless it could not reaeonably be foreseen that these per—
sons would be reached thereby;

- "Unfair advertising" means any advertising which:
a) casts discredit on another person by improper reference to his
nationality, origin, private life or good name; or:

b) injures or is likely to injure the commercial reputation of another
person by false statements or defamatory comments concerning his
firm, goods or services; or

c) appeals to sentiments of fear, or promotes socigl'or religious dis~
crinination; or

d) clearly " infringes the principle-of the social, economic and
‘cultural equality of the sexes; or

e) exploits the trust, credulity or lack of cxperience of a consumer,
or influences or is likely to influence a consumer or the public in

general in any othier improper manner;

- "Goods" means property of any kind, whether movable or immovable, and
any rights or obligations relating to property. :


User_5
Rectangle


tirsFind

" Member States shall in particular ensure that 3

Article 3
1., In determining whether advertising is misleading or unfair, pronounce-
ments shall be taken into consideration concerning in particular :

a) the characteristics of the goods or services, such as nature, perfor—
mance, composition, method and date of manufacture or provision, fit-
ness for purpose, usability, quantity, quality, geographical or com-
mercial origin, properties and the results to be expected from use;

b) the conditions of supply of the goods or services, such as value and

price, conditions of contract and of guarantee;

¢) the nature, attributes and rights of the advertiser, such as
his identity, solvency, abilities, owneérship of intelleotual pro—
perty rights or awards and distinctions.

2. ddvertising shall in particular be regarded as misleading when it omits
material information, and, by reason of that omission, gives a false

impression or arouses expectations which the adverfiser cannot saiisfy.

Aricle 4
Comparative advertising shall be allowed, as long as it compares material

and verifiable details and is neither misleading nor wfair.

Article

Member States shall adopt adequate and effective laws against misleading
and wnfair advertising. : S ' ‘ '

Such laws shall provide persons affected by nisleading or wunfair adverti-
sing, as well as associations with a legitimate interest in the matter,
with quick, effective and inexpensive facilities for initiating appro~

priate legal proceedings against misleading and unfair advertieing.

The Courts are enabled, even without proof of fault or of actual prejudice
a) to order  the prohibiticn or cessation of misleading or
unfair advertising; and. L

) to take such a decision under an accelerated procedurs, with an interinm

or final effeot;

/o
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The Courts arae enabled :

a) to require publication of a corrective statement; and
b) to require publication of their decision either in full or in part and

in such form as they may judge adequate;
‘ensure  that the sanctions’ for infringing these laws are a sufficient
deterrent, and, where appropriate, take into account the financial outlay
on the advertising, the extent of the damage and any profit resulting
from the advertising.

Article 6
ﬁ%re the advertiser makes a factual claim, the burden of proof that his.
claim is correct shall lie with him.

Article T
Wherce a Member State permits the operation of controls by self-regulatory
bodies for the purpoése of counteracting misleading or unfair advertising,
or recognizes such controls, persons or associations having a right to
take legal proceedings under Article 5 shall have both that right and the
right to refer the matter to such self-regulatory bodies,

Article 8
The present Directive does not prevent Member States taking or maintaining
" other measures for the protection of consumers against misleading or unfair

advertising to the extent that these measures are in conformiiy with the Treaty.

Article 9 . ..
Member States ‘shall bringfinto force the measures necessary to comply with
this Directive within eighteen -months. of -its notification and shall forth-

with inform the Commission thereof,.

3

Merber States shall communicate to the Commissionm the text of the main’
provisions of national law whicH they adopt in the field covered by this
Directive. ' s l ‘ '

Article 10

Thié Directive is addressed to the Memﬁer States.
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Fxplanatory Memorandum
I. Introduction

1. Advertising is an integral part of the sysiem of mass production
and distribution serving the general publice. Manufacturers of goods
and providers of services need the opportunity to inform and remind

the public of what they have to offer. Such a system of information
is useful to the ecovnomics of production. Consumers need information
on goods and services so that they cen make their choice between the

. many alternatives.

Advertising has the additional effect of stabilizing employmenm by
ensuring the steady disposal of production; it provides the basis for
competition in the market-piace, and encourages product development and
innovation and the provision of low-cost goods and services previously
regarded as too expensive for the mass market. In addition, advertising
mekes a vital contribut%Pn towards the cost of the media.

2., However, the process can give full value to the public only if
advertising is honest and truthful, Should advertisers give false or
risleading information, consumers might be led to buy something which
they would not otherwise have bought. Furthermore, those who advertise
in this way secure an advantage over competitors because consumers may
leave out of consideration what the latter have to offer precisely
because of this advertising?s influence on them.

3. Unfaif advertising makes use of inadmissible means to influence
consumer behaviour in the market-place, especially by giving improper
information about competitors or by exploiting the trust or credulity

of consumers.

Misleading advertising and unfair advertising are improper ways.of
influencing the market process; consumers and also competitors and the
public in general must be protected against them.

IX. The lepal situation in the Member'States

4. - Misieading end unfair advertising is generally considered illegal
in the Member States. A feature of the presenx 1ega1 situatzon is that
legislation on advertising, and LnApartioular masleadlng and deceptive
advertising; is not set out in a spcoial law bud embodied in many laws
with a general or specific objective, e.g. laws on fair competition,
food, cosmetics, pharmaceuticels, chemicals, eto. For this réééon,
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only a few of the major laws of the Member States can be cited below.

5« In France the "Loi dforientation du commerce et de l'artisanat” of
1973 forbids advertisemente containing false or misleading statements.
Infringements are prosccuted under oriminal law. Injunctions may be
issued against those who advertise using misleading statements. When

a court takes a decision on an infringement of the ban on misleading or
false advertising it may require the publication of_ correotive
statenments. Consumer associations have a right of action in the general
. interest of consumers. A drafi law now under discussion provides for

a considerable reinforcement of oriminal sanctions; in future, fines
could be as much as 50% of the outlay on the advertising.

6. In Belgium the "Loi sur les pratiques commerciales" of 1971 forbids
the misleading advertising of movable property. Infringements are
prosecuted under criminal law. Associations also have a right of
action. In Belgium and in Luxembourg there are also many specific laws
for special, sets of cirocumstances. The competition legislation of both
countries includes general clauses for the protection of:', competitors and

consumerss,. . ..

7. 1In Italy, the general clauses against unfair competition of
-Article 2538 No 3 and the more specific provision of Article 2598 No 2 of
the Codice Civile cover individual cases of misleading advertising. The
provisions seek to protect competitors ‘rather A'than conguh;ers, but there
are specifio provisions in economic administrative .la.w"to piote‘ct
oconsumers., o -

8+ In the Netherlands there is no general legislation on misleading
advert:.sing. Under Ar'ticle 1404 of the Burgerlijk Wetboek misleading
advertising may constitute an illicit act whereby the person responsible is liabl:
to pay compensation,. :.  Article 328 bis of the Wetboek van Strafrecht

forbids msleading the publ,io for the prrpose of gaim.ng a oompe'trbive
advantage.

A draft law, "Regelen omtrent de privatrechteli jke bescherming tegen
misleidende reclame", has been under discussion since 1975. It makes
provision for the addition to the Burgerlijk Wetboek of provisions

making misleading advertising illegal, requiring those responsible to

pay compensation and enabling the courts to reéruire & ocorrective stat~uund
to be published.  Trade and consumer associations are also to have «
right of action. g
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9. In the United Xincdom, apart from the common law, which also
applies to advertising, over sixty Aots of Parliament and many
regulations deal with advertising in generel or with individual aspects
of advertising. The main general Acts are: ’

(i) tho Misrepresentation Acty 1967 which grants a person led to make
a contract as a result of. misrepresentation concerning a. product the right
to apply for rescission or claim damages or both, as the case may
be; : o

(i1) the Trade Descriptions Act, 1968 which bans false descriptions of
goods, false or misleading information about products or false
statements about certain services, a ban enforced through criminal

, sanctions; '

(iii) the Fair Trading Act, 1973 which gives the Director-General of
Fair Trading extensive powers of investigation in the field of
advertising, powers which may 1_caad +o the bq.nning of 6ertain

practices.

10, In Ireland penalties abe imposed for false informsiiocn about
products under certain conditions.under the Merchandise Marks Acts, 1887,
1931 and 1970, and there is'a Bill which mokes provision for banning
fz'se or misleading advertising of goods or services and for penaliies
for infringements.

11. In Germany the "Gesetz gegen den unlauteren Wettbewerb" lays down
provisions on the problems in question; Article 3 aims at the
discontimation of misleading advertising used as an instrument of
competition in business. Article 13 gives trade associations and
consumer organizations a right of action against edvertisements under.
specific cenditions. _ : .

B 4

12. In Depmeric the "Lov-om markedsfgring” has been in foroe since 1975.
It provides for the prohibition of business acts contrary to good .= sl
marketing practices - Improper, incomplete or misleading information' ::
likely to influence supply or demand is forbidden; ard ‘there ave. -
penalties for infringements. A Consumer Ombudsman monitors observance
of the lawe. )

III. Observations on the Directive v ' e
1e  General | v )

13. This Directive is based on Article 100 of,the EEC Treaty. The
laws of the Member States on misleading and unfair advertising directly
affect the funociioning of the common market.
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One of the tasks of the Community is to promote throughout the Community
2 haruonious development of economic activities and an accelerated
reising of the standard of livinge Differing degrees of legal
protection from country to country for consumers and competitors, whose
behaviour is determined by the various rules on fair competiition, hinder
or prevent the achievement of these goals. loreover, in view of +the
development of media techniques, advertising increasingly reaciies beyond
the frontiers of individual Member States and directly addresses
consumers in other Vember States. This is particularly true with the
products of large £irmé. Laws which differ from couniry to coﬁntry
therefore jeopardizé the effective profection of those involved in the

economio process.

14. The different laws also affect the free movement of goods and
services, Differences in the laws make it impossible to plan and conduct
aivertising campaigns beyord the frontiers of a lMember State. If certain
advertisements are allowed in one Member State but bamned in another it

is difficult, particularly in border areas between two or more liember
States, to operate a uniform marketing system for goods or services.

The greater expense of planning and conducting several advertising
campaigns simultaneously also affects the advertiser's competitive
position. Furthermore, a skilful salesman ma& be able to secure
competitive advantages over his competitors by exploiting differences in
the laws. Iquality of competitive opportunities, hcwever, is one of the

prerequisites for the common market.

15. On 14‘April 1975,'the Council of Ministers of the European
Communitie; adopted a "Preliminary programme of the EEC for a consuner
protection énﬁ‘iﬁformation poliby"1. In it the Council laid dowa <he
following prih&iples, among others: no form of advertising should mislead
the consumer; any advertissr should be able to justify, by appropriate
means, the validity of any olaims he makes; all information provided in

advertisements must be accurate. -

The Council instructed the Commission to continue its work on the
approximation of laws and fo submit to the Council appropriate proposals
to protect the corsumer against false or misleading advertising

(Ttems 19(iv) and (v), 22 and 23 of the programme)s The proposal for a
Directive is a measure to implement this part of the programme.

og7c 92, 25 April 1975, pe 1e. -
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Article 2

164 As imnlementing the Directive would involve amending legislation

in several Member States, the European Parliament and the Economic and
Social Committee must be consulted (second paragraph of Article 100 of the
EEC Treaty).

5. Commentary on the individual Articles

Article 1 ' ‘ -

This article defines ‘the objective of the Directive, which.is the protcc-

tion of the consumer, persons carrying on a trade, business or profession
as well as the interests of fhe'pubtic in general, against unfair and
misleading advertising. The choice of remedy and the -decision whether
these measures-areto.be under civil law, ¢riminal law or administrative

{aw are left to the discretion of Member States.

This article contains definitions of the most important concepts usea in o
the Directive. — _ : |

The definition of advertising is broad in order to- cover the diversity o7 3
advertisers and media. No reference is made to the nunbor of nersons '

addressed by an announcenment to be regarded as advertising.

‘Since such announcements must be made ”1n the courae of carrying on & A

trade, business or profession for the purpose of prcmoting the SUﬁpLy of
goods and services' neither poL1t1caL advertising nor advertising by . :%,
private individuéls falls within the scone of the DirpcfiVQ.' The same
applies to reports on comparat1ve tests by 1nd;pcndent organizations,
since they do not have the task of promotxng the sale of poods or services. a

Editorial matter in newspapers, on the radio or on tatevns1on w1LL not
usually be covered by the Directive either, not being des1gned~to.oromota
the sale of goods or services. The onposite is true where mater1at

ordered and paid fer by an advertiser. Inﬂwvwduat cases in which an
announcement presented in the forn of editorial matter ncverthetoss hgs ta
ve regarded as advertising because of. 1ts 1ntowded purnose -z ourpcse
recognizable from the contents = are not to be singled out by.means of ¢
definition, rather will a “écision on thﬁlmatter be left to the discretion
of the courts or other competent authorities, on the basis '¢f an ass¢ssment

f oall *ha frghis af the canz. ) .



The concent of "misleadina advertising' is based on the mislea&ing nature

of the advertisina, havino regard to its total effect. Thus a false
announcement, say, in an advertisement is not nutlified by a supplementary

or corrective statement clsewhere, in an out-nf-the-way place.

Whether an acdvertisement is mislecading or likely to mislead depends on
who is addressed or reached by it. Provision is made for only one excep-
tion to this rule, i.e., where it could not rcascnably be foreseen that
certain persons would be reached by an advertisement. Advertising exclu-
sively for a specialist audience may be presented in ways which are not
readily comprehensible to the layman, and may mislead him in some circum-
stances., If it cannot be foreseen that such an advertisement will rcach
a non-specialist audience it is not to be considered misteadiné 1f never-
theless it comes to the notice of a layman,

The form of words "unless......." has been chosen deliberately in order to
stress the exceptional nature of this provision.

Article 3 and Article &4 should also be considered in determining whether
an advertisement is misleading.

"Unfair advertising"” is considered illegal in all the Member States,

although the concept has different meanings. Often, an advertisement is
unfair because personal attacks are made on competitors or improper refe-

“rences are made to their commercial activities.. However, unfair adverti-

sing aleo prejudices the interests of consumers. Playing on the anxieties

" of a consumer, or exploiting his consumer's lack of experience, for example,

gives the advertiser an unjustified competitive advantage over competitors,
"while prejudicing the interests of consumers whose decisions are influen-

ced by subjective factors.

-

The Llanguage of subparagroph (e’ is general to cover cases which are not

‘expressly mentioncd in the above definition but which, at the discretion

of a court or of another competent authority, must also be regarded as

“unfair advertising.

The definition of "goods" includes both movable and immovable property.
Advertising which publicizes rights and obligations includes in particular
advertising which publicizes specific trade marks or names. ;
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Article 3 . :

This Article contains a non-exhaustive list of aspects which .are'to be
taken into consideration in determining whether advertising is misleading
or unfair. Those called upon to assess advertising are thetefore obliged
tc examine 16 cach case the features of advértising'mentioned in this

Article.

Paragraoh 2 mentions a barticuiar@y important case of misleading adverti-
sing. Indeed a false impression can equally Qell be producedfby the
omission of material information. For this reason, such omission is also
to be regarded as misleading. The advertiser is at fault in this case
because he could have prevented the misunderstanding by providing full
information for the persons addressed or'reached. An advertisement is

also misleading if, because information is omitted, expectations are aroused
which the advertiser cannot satisfy. This would 5oply, for example, to an
advertisement publicising the sale of a product at a‘speéiat pbice when

the advertiser has in stock only a few of the articles concerned, but does
not make this fact known and thuslaroyses in customers the. expectation that
he has a reasonable supply. ‘ | ; s

Article 4

This Article indicates that comparative advertising per se is neither mis-
leading nor unfair. Indeed, comparative advertising may give the consumer
useful and valuable information about goodswand,sgrvices and help him
decide what to buy. Moreover, comparative édvertising may also be in the
interest of competitors, by giving them an obportunity to bring out more
clearly the features of their products. It therefore seems appropriate for
comparative advertising to be declared admissible under certain conditions.

The first condition of admissibility is that it compares_ﬁatgrial points.
t is not enounh to compare some insignificant éspect of two products,
since such a comparison does not really give the consumer or the public -
in generaﬂ more iﬁformétion. As the second condition is a_coﬁpariéon of
"verifiable"'detailé'the‘advertisidg gtatement "Product X 1§,better than
product Y" would not be admissible either. Moreover, comparative adverti-
sing must also respect the genqral prjnciptes regarding misleading and
unfair advertising. | f ‘:‘; ._ ; o T.‘ ,
' : . Y %
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Comparative tests carried out by consumer organisations or the editorial
st2ff of newspapers are not "advertising" within the meaning of the
Directive and so do not fall within the scope of Article 4.

Article 5

This Article relates to measures against misleading or unfair advertising.
The choice of remedies is left to each Member State, insofar as these are

adeguate and effective measures.

The seqond paragranh gives those affected by misleading and unfair adverti-
sing a rinht of action. The same right is to be given to associations with
a leaitimate interest in the matter, i.e. consumer organisations and trade
associations in particular. Experience shows that individual consumers are
rarely prepared to take a matter of misleading and unfair advertising to
court, since they do not as a rule suffer financial loss from individual

advertisements..

The right of acticn of associations seems a suitable means of ensuring -
that action is taken against misleading and unfair advertising in general,
thercby providing effective protection for consumers and competitors.

The third paragraph Llists three of the measures which the Member States
are to acdopt, as a minimum requirement, in order to take effective action
against misleading and unfair advertising.

Subnararraph 1 concerns decisions on the diécontinuation of misleading and
unfair advertising. Such decisions cannot be made dependent on whether

the advertiser (culpably) acted dcliberately or negLfgentLy, since -

whcre the protection of consumers and competitors is concerned - éll that
matters is the effect of the advertising and not'the reasons for the use

of misleading or unfair advertising material. To make it possibLe to stdb
advertising campaigns quickly, if necessary, and therefore to prevént da-
mage from arising or being aggravated, provision is made for aecisions on
the discontinuation of advertisements to be taken by an expedited proéédube.

Subnaracraph 2 enables courts to require the publication of their decisions
or of corrcctive statements. In certain cases, corrective statements may
offset the effect of a misleading or unfair advertisement, and therefore

to a large extent restore the competitive situation to its state before

the misleading or unfair advertisement was made. o/
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Moreover, the bad publicity attach1ng to a corrective statement would

discouranc achrtwsers from u°1ng misleading or unfa1r *nformation -

Tho auestion of when it is approprxate for courts to ‘decide on the publi-
ation of corrective statements in specific cases must be left to their

discretion.

v

Subparagraph 3 soeks to ensurc that the civil law, administrative law or
criminal Law sanctions are sufficiont to deter advertisers. from any sort
of misleading or unfair advertising. Conscauently, the scale of the
advertising, the extent of the prejudice and the advertiser's economic

"benefit are also to bo tzken into consideration when sanctions arc imposed.

Aru1cla 6

. As a gencral rule, the burden of proof of the misleading and unfair nature

of an advertisement lies with the plaintiff. Article 6 makes an exception
to this rule, by providing for a reversal of the burden of proof 1n one
particular case. Any advertiser who makes a factual claim must bear the
conscquences if the validity of his claim cannot be proved. This reversal
of the burden of proof is not unrecasonable, since the advertiser has it

in his power to avert such consequences by exercising discrimination in
his choice of advertising meterial. Consumers or competitors, on the
other hand, are in no position‘tp prove that a factual claim is wide of
the mark. An advertiser claiming, for example, that his product has no
side effects or has been scientifically tested is in a better positéon

to prove the accuracy of these-claims, say by supplying research findings.
It he is not in a position to do so it is therefore to be expected that he
will not make such factual claims in his advertisements.

Use of the expression "burden of.proof” indicates that the burden of proof
is reversed only in case of dispute, i.e. in proceedinas before courts, an

-Ombudsman, or an authority hearing complaints, etc. Of course, this pro-

visirn does not in any way oblige the advertiser to provide information
to a competitor or a consumer. It must not be used for discovering infor—
mation or manufacturing processes or other businéss secrets.

oo
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Article 7

This Article specifically mentions bodies set up by business circles for
the self-policing of advertising, thereby recognizing these bodies and
their usefulness. Meither their existence nor their scope will be affected
by the provisions adepted to implement the Directive. They will be able

to go about their business exactly as before. Article 7 simnly specifies
that those affected by misleading and unfair advertising shall in any

case have the right to refer the matter to indencendent courts.

Article 8

This Article allows the Member States, exceptionally, to adopt or maintain
more exacting provisions to protect the consumer against misleading or
unfair zdvertising. More exacting provisions may be justified as regards
the advertising of certain products, e.g. narcotics, weapons, medicines,
tobacen products, and food, or as regards advertising through certain
media, e.g. on television or by telephone. '
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