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INTRODUCTION
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on 19 pecember 1978, the Council of the European Communities
. adopted a Directive on the progressive jmplementation of the principle of
equal treatment for men and women in matters of social security. This o
pirective was notified to the Member States on 22 December 1978.

, Under Article 8 of the Directive, the Member States are
required to bring into force the laws, regulastions and administrative
provisions nscessary to comply with the directive within six years of its
notification. N

. “The aim of this directive is to eliminate atl discrimination,
whether direct or indirect, on grounds of sex in statutory schemes which
provide protection against the risks of sickness, invalidity, old age,
accidents at work, occupational diseases and unemployment.

In order to fulfil its obligations under the Treaty and, where

.sppropriate, facilitate the implementation of this Directive, the Commission
has drawn up this report which itlustrates the problems raised by the
requirement to bring the Laws of the Member States into line with the
Directive, .
This report has been drawn up mainly on the basis of the replies
sent by the Governments of the Member States and by the members of* the
_Advisory Committee on Equal Opportunities for Women and Men set up to assist
the Commission of the European Communities by its Decision of 9 December

1982 (1) (cf. attached summary of these replies),

: I+ should be noted that some Member States did not wait until

the end of the stipulated period to begin to amend their legislation.
Indeed, in some countries this process is fairly advanced. However, there is
also evidence of trends in the opposite direction, to 8 point which may be
described as a step backwards, in some countries, as regards the principle
of equal treatment (in Belgium and the Netherlands for examplel.

The Commission has monitored developments very closely. It has
to ensure that, during the transitional period, measures are taken with a
view to the progressive imptementation of the birective and that any measure
which is Likely to jeopardize the principle of equal treatment is avoided.®

This report forms part of this task.

. The first part of the report is -devoted to problems connected
with the application of the directive. The second part deals with a number of
questions of interpretation, particutlarly as regards indirect discrimination
and the problems posed by the substantive scope of the Directive.

»

.c_’-

€1)_cf. 0J No L20, 28.1.1982, p. 35.°
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1 PROBLEMS CONNECTED WITH THE
APPLICATION OF THE DIRECTIVE

A = Need to observe time Limits

In Community Law, the Directive is a binding legal instrument; it Lays
down one or more specific. objectives that the Member States must achieve within a
certain period. Unlike the Regylation, which is obligatory in alt its elements and
directly applicable in the Member Statés and ¥rom its date of application forms
part of their national law, the Directive leaves Member States to choose the form
and the means most appropriate to their own systes to adapt their legal instruments
to the requirements created by the Directive within a specified period.

‘The need to observe fhe time Limit (22 December 1984) -means-
that the necessary measures must be decidéed on in good time, where such .
neasures have still. to be taken. The Commisston would be antitled to initiate

infringement proceedings against any Member State which had not complied
with the Directive by that date.

B8 - Progress achieved or in hand = Need for governments -to carry out
systematic examination of all thg1r statutory schemes

The progress achieved with regard to the progressive imp Lemen-
tation of Directive 79/7/EEC is considerable particularly in certain countries,
as can be seen from the annex (1). The United Kingdom, for example, has
. adopted a comprehensive set of measures to this end. In other countries,

the necessary measures have still to be taken, possibly in addition to specific
decisions taken since the adoption of the Directive. Finally, in other

countries, the application of the Directive does not seem to be presenting

any major problems (Federal Republic of Germany, Denmark, France, Italy).
Whatever the extent of such progress, it is laid down in the text of the
Directive itself (Articles 5 and 8) that Member States must take the measures
necessary to ensure that any laws, regulations and adninistrative .provisions
contrary to the principle of equal treatment in matters of social.security

are abolished.

. It is therefore necessary for the Member States to carry out a
systematic examination of all their statutory schemes applying to the various
categories of persons (employees, self employed, civil servants, et¢ o)

which might be covered by the Directive. The examination must cover all

aspects of the legislation : scope of schemes, conditions of access, obligation
to pay contributions, calculation of contributions, calculation of benefits,
conditions governing the duration and retention of entitlement to benefits.
special attention must be paid to so-called social assistance benefits.

These are covered by the Directive in so far as they are intended to supplement
or réplace social security schemes.

.,.

(1) cf. Annex containing the replies of the governments and the comments of
the Advisory Committee on Equal Opportunities.



3.

. ». € = Need to take account in thie examination of the opinion of .the Advisory
Committee on EguaL-Oggortunit es for Women and Men . :
. — - : " [ .
< “The Commission submitted the problems connected with the
spplication of the Directive to the Advisory Committee on Equal Oppaortunities
for .Momen and Men for its opinion (1). It endorses the fotlowing suggestions .
put forward by the Committee on specific points to ensure that the Directive

' s applied in an effective and coordinated way.
'1. As regards cash benefits

- where national figures or remunerations are applied'for.periods treated: o
as periods of insurance, such figures or remunerations should be the
same for both sexes;

= where tegislation provides for penefits calcutated on the basis of a
"household"” rate for & couple both of whom are insured, the right to
such benefits must be granted to either spouse; in the case of old age

. pensions, they should not be granted on the basis of the age of one ’
spouse only. ' .

2. The "social assistance benefits” are covered by the pirective where. they
replace or supplement insurance of social security benefits. The regulation

in question should be reexsmined in order to elininate any discrimination.

3, Where the right to health care is granted not only to the insured person

but also to his or her spouse, the conditions governing the exercise of
this right must be the same for either spouse. More stringent conditions -
may not be applied to the husband of a female insured person than to the
wife of a male insured person either under national regulations or under
Community regulations on soctal security for migrant workers. The .
commission also points out- that the Advisory Conmittee on Equal Opportunities
emphasized that a number of problems had stilt to be solved in some countries
(cf.-;nnex). The attention of the governments in question is drawn to
this fact. - .

D - Need to indicate uhen.use is made of the authorized euceptioﬁs and why

The Directive, allows Member States to provide for certain
exceptions (Article 7). Those Menber States wishing to make use of this right
~ must inform the Commission, specitying the provision of Article 7 to which -
they are referring. It shpuld'be added that under Article 7(2) Member States
~ must perfodically examine all matters exctuded under Article 7¢1) in order
to ascertain, in the Light of social developments, whether there is
justification for msintaining the exclusions concerned and inform the
tosmission sccordingly. The commission, for its part, must ensure that no
abuses occur. The Court of Justice of the European Communities has consistently
ruted that (2} "the prohibition of digerimination is merely an enunciation’
of a general principle of equality which is one of the fundamentat principles

o
—_— : ' ) o *
1) This opinton is- given:in full in the annex. : L
(2) cf., for example, Joined Cases 117/76 and 16/77 : 1977 ECR 1753.
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of Community law. This principle requ1re§ that simitar situations shatll
not be treated differently untess differentiation is objectively justified".

_ Accordingty, the Member States must justify their recoursé to
Article 7. i . : :

Furthermore, the exclusions must be interpreted in a restrictive
way. _ . *

The Commission has had occasion to examine a case in which rules
‘against the aggregation of a pension and a salary apptied at different
ages for men and women, whereas both received a pension at the same age (1).

The Commission feels that in such a case an exemption based on
Article 7¢1) (a) is inadmissible since it concerns only the pensionable age
jtself. The principle of equal treatment therefore has to be applied, which
means the sbsence of any discrimination particularly as regards the conditiaons
for granting benefits and hence the conditions governing the possible
aggregation of such benefits with an occupational income.

E = Steps backwards not allowed

In the Commission's opinion, the adoption by the Council of this
Directive, the aim of which is the progressive implementation of the principle
of equal treatment in social security matters; implLies an acceptance by the
Member States of an obligation not to adopt at national Llevel, during the
period granted to the Member States to incorporate the pirective into national
Law, any legislative measure which would give rise to new instances of discri-
mination or worsen those already existing at the time of the adoption of the
Directive. The Commission believes that Community Law obviously cannot
Lay down in a Directive an aim to be achieved at national. tevel within
a certain-period of time and remain indifferent to national measures
adopted during that period which by constituting a step backwards as f
compared with the situation existing at the time of adoption of the Directive
would run counter to the aim to be achieved and be Liable to jeopardize
the acliievement of the objective or one of.the objectives of the
Directive. ; '

The Commission is therefore taking care to ensure that during this
transitional period no worsening of the situation occurs and witl, if :
necessary, initiate infringement procedures against governments which have

taken measures having such an effect.

P —— .’.

(1) Answer to Written Guestion No 192/83 by Mr Glinne to the Commission,
0! No C 219, 16.8.1983, p. 9
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11 PROBLEMS OF INTERPRETATION

I

A = Indirect discrimination

The groblen

_ Article 4 of Directivé 79I7Iéé6 tays down that there shall pe no
discrimination whatsoever on grounds of sex either directly or indirectly by
reference in particutar to maritat or family status. ' )

~ This text requires a number of points to be clarified : what is
indirect discrimination ? To what extent does reference to marital or
family status constitute {ndirect discrimination ? What is meant by
 marital or family status? What other factors may constitute indirect
discrimination ? etc. '

: A specific instance of this probtem has arisen with regard to the
Belgian regulations on unemployment insurance which apply the concept of
“head of househotd" (1). fol towing a measure taken in Belgium to reduce,
after two years, the amount of benefit for unemployed persons who are not
heads of household, & complaint was brought bgfore the commission based en a8 =
presumption of indirect discrimination. This uwas claimed to arise from the
fact that the head of household = in this case an jnsured man or wWoman with

a dependent spouse of with children dependent on him or her alone - was, in

. 95 X of cases, 3 man.

. A similar problem has arisen in the Netherlands, where the govern=
ment has decided to allocate minimum unemployment or invalidity benefits

to households with only one income. Here, too, it is found that, in most
cases, only a man can benefit in practice from this measure.

The problem arises in 8 more general way in all social security _
schemes (United Kinodom and Ireland in particular) which provide for increases
for dependent spouses. Although these increases are available to both men and
women, they will in most cases be added to the benefits granted to men.

The reason for this gituation is always the same : the percentages
of men and women in employment are different. Practically all men have an
occupation (except those who are sick or uneaployed), whereas many women
still remain at home. Few women will therefore be able to claim that they

l,.

(‘),Cf' point 2(a) below.

.
Y
. . . 1
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-

have a dependent spouse. If therefore an increase in benefits is granted
. for the dependent spouse, the beneficiary will in most cases be the man,

Guidelines

The Commission acknowledges that the problem is complex and
controversial, Without claiming to: have covered the whole ground, it has
already had occasion to give its opinion on various points. It has also
initiated a study comparing the concépt of indirect discrimination under
the national Legal systéms. Reference can algo be made to the decisions .
of the Court of Justice and opinions of the Advisory Committee on Equal
Opportunities. : T

Within these Limits, however, ceFioin findings may be taken as
established and should be summarized here.

1. Notion of indirect giscrininntion

. In its answer to a Parliamentary Question (1), the Commission gave
" its position as follows on the notien of indirect discrimination in
Directives on equal treatment. Iri the case in question, mention was made
of indirect discrimination by reference to marital or family status.

- The notion of indirect diserimination by reference to marital or
family status has not been defined either at Community Level or during the
.. preparation of Dirgctives 76/207 of 9 February 1976 and 78/7 of 19 December 1978

- In the Commission's report to the council (doc. cOM(80)832 final
of 9 February 1981) on the application of Directive 76/207/EEC, several
- examples of what is considered to be indirect discrimination iq_the Member

States are Listed on pages 13 to 2%.

- As far as the commission is concerned this term should be inter=
preted as referring to hidden diserimination which might in practice affect
workers of one sex as a result of marital or family status being taken into
account in determining the rights covered by the two Directives.

U — Y
(1) Written Question No 2295/81 by Mrs Lizin to the Commission of the
European Communities.
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The Commission's position amounts to & recognition that in
practice indirect discrimination has the same "effect" as direct
discrimination. The difference is that it is not based directly on sex.
It will therefore be necessary to establish that, since the effect is the
same, the objective must be the same. However, need the effect be .
exactly the same ? Furthermore, is it sufficient to éstablish that the
objective is the same ? 1Is it necessary to establish that discrimination
was intended ? -

An initial answer to these questions is provided by a judgement
of the Court of Justice of 31 March 1981 in Case No 96/80 Jenking v
Kingsgate. In the case in question, the Court rules that a difference
in Chourly) pay between full-time workers and part-time workers does not
amount to. discrimination prohibited by Article 119 of the Treaty unless
jt is in reality merely an indirect way of reducing the pay of part-time
workers on the ground that that group of workers is composed exclusively
or predominantly of women. '

_ In the grounds for its judgement, the Court points out, however,
that a difference in pay of this type may be due to factors which are
objectively justified and are unconnected with any intended discrimination.
T6 judge whether or not discrimination exists, it will therefore be
necessary to examine whether such factors exist, "having regard to the
actual circumstances. of the case, the atecedents and the motives of the
employer®. . .

» .
It is therefore clear that, in this context and given the present
state of the matter, the fact that a measure affects persons of one sex
plays an important role, whether it affects them exclusively or simply
predominantly. This vstatistical” fact may even be decisive if there are
no other factors constituting objective grounds for the measure. In this
case, the result obtained accounts for the intended objective. R
O
At this stage in jts deliberations, the Commission therefore feels
that indireet discrimination may be presumed where a measure which is
apparently neutral in fact predominantly affects workers of one sex, Without
it being necessary to establish that discrimination was intended. On the
contrary, it is for the person applying the measure presumed to be .
discriminatory to provide proof that it was objectively justified and did -
not involve any intention to diriminate.

.
»

Wl
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2.'Referenco to marital or fanityjstaths

It should be emphasized that the reference to marital status
(which may include cohabiting where such a situation gives rise to
equivalent legal effects) or family status is not in itself prohi-
bited by the Directives.on equal treatment. This is ctear from the
existance of Article &4 of Directive 79/7/EEC, which concerns "increases
due in respect of a spouse and for dependants" where reference to
uaritag status in particular is explicit.

what is prohibited is that such reference should give rise to
discrimination. It is in this context that the Commission has considered
whether a problem of indirect digcrimination arises in connection with *
the notion of head of household and increases for dependent spousés.
- These questions will be dealt with in turn. ‘

- a) The notion of head of household °

The notion.of head of household - or head of famiL} - has
practically disappeared in civil law. It stitl appears, however, in

certsin social security provisions. There are, furthermore, related concepts

such as the English "breadwinner" and the dutch "kostwinner' - all of which
imply that in reality, in households where there is a married couple, one
_spouse is subordinate to (head of household) or financially dependent

on (breadwinner) the other (1). . .

‘ The Commission feels in this connection (2) that it ig* impossible
to find a neutral definition of head of household and that, consequently, .
this notion is incompatible with the principle of equal treatment and the
sbolition of discrimination.

The Commission feels that, in applying this principle, one should
not regard one spouse as "head of household”, which implies some sort of
hierarchy between a married couple : the spouses must be placed on an
equal footing. ‘

ALY

e l,l
(1Y 1t should be noted that in law, the capacity of breadwinner can be

defined in a way which is not discriminatory, {.e. where it is attributed:

to each spouse where they both contribute to the resources of the’
household. .

(2) It has put forward this point of view to the
‘Belgian Government, whose uneaployment insurance legislation maintains
this nption. :



; This is one of the reasons .why Directive 79/7/EEC does not include
the notion of head of household; it refers to spouses and dependants and
authorizes, under long-térm benefit schemes only, derogations with regard
" to the derived entitlements of a wite or dépendent wife.

; Furthermore, the concept of whead of. household" is no.longer in.
Line with either the realities of society or the provisions of civil law.

~ . S

i
b) Increases for dependent spouse

article 4 of Directive 79/7/EEC Lays doun that there shall be no
discrimination as concerns - among other things = increases -due in respect

of a spouse and for dependants. This provision has given rise to conflicting

‘§nterpretations as to whether, by making a distinction between spouse and.
dependant, it prohibited increases for a dependent spouse..

In its original proposal, the Commission made an overall reference

to dependants, without making a distinction between spouses and other
persons. The present wording stems from a desire to cover not only the
' dependent spouse, but also a non-dependent spouse where he or she is
entitled to an increase in benefits. The intention was certainly not-to
prohibit increases for dependent spouses, but to allow both the husband
or the wife to claim such increases where thq}r spouse was dependent ..

In practice, however, the beneficiary of such increases will in
most cases be a man, for the reasons already mentioned above, and such a
fact is Likely to pive rise to a presunption of indirect discrimination,
unless, as has been sgatgd, there are objectively justified grounds not
involving any intention to discriminate. Such grounds exist + they stem:
" $rom a desire to allow for the Larger expenditure incurred by 3 household
as compared with an ;jndividuat in the absence of any other occupationat '
income. One should stitl examine the extent to which such concern is
justified. The commission feels that such increases can be justified
only in the case of social benefits guaranteeing a minimun income.
Increases, on the other hand, to benefits which are proportional to
remuneration -~ remuneration which ig not jtself subject to increases in
respect of dependent spouses - are regarded by the Commission as indirectly
discriminatory within the terms of the Directive and should, in time, be
restricted or abolished. ‘ ’

' . .
.
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3. Need to avoid the risk of indirect discrimination in social security
provisions

. The tommission shares the foltouing opinion of the Advisory
Committee on Equal Opportunities : _

- steps should be taken to ensure that social security provisions
which apply to part=time work do not constitute indirect discrimination in
any way, in s0 far as they in fact relate predominantly to women;

= the conditions goveérning the grant of social benefits covered
by the Directive must bé capable of being fulfilled by workers of both
sexes, regardless of their marital status;

= increases which exist undér some national Laws for dependent
spouses should be checked to ascertain whether they in fact have a
discriminatory effect, given that even where by lLaw both spouses are
entitled to such increases, the dependent spouse is in most cases the
wife and, consequently, working narried women will virtually never receive
such. increases. : -

lIl



B = Substantive scope

. It has been observed that the substantive scope of the Directive
has been defined in a restrictive way.. By way of reminder, the Directive
covers statutory schemes which provide protection -against the risks of
sickness, invalidity, old age, accidents at work and occupaticnal diseases,
and unemployment. Social assistance benefits are slso covered in s0 far
as they are intended to supplement or replace social security benefits.

_ Neither survivors' benefits nor fanily benefits are Eovered by the
Directive (except in the case of femily benefits granted by way of increases’
due in respect of the risks covered by the Directivel.

Nevertheless, problems of interpretation have arisen within the
scope thus defined. _ _ ]

1. In the case of accidents at .vwork and occupational diseases, the question
arises as to whether, in the event of death resulting from such accidents
or diseases, the survivors' benefits are covered by the Directive. - =~

To.answer this question, it should first of atl be borne in mind that the
pirective covers accidents at work and occupational diseases without
excluding death. ' .
- .

Secondly, in those Member States which have a special scheme for occupational
risks, the rules applicable differ significantly from pension insurance sct.e~
mes in general : both the widower and widow are entitled to the pension fol=
towing death given that this type of payment is intended to compensate

_ for the Loss incurred. Under the survivors' pension scheme, however,
§t 3s in most cases the widow who receives the benefit. The Commission
therefore feels that pensions for accidents at work and occubat ional
diseases resulting in death come under Directive. 79/7/EEC.

2. The case of the'Snvalidity care altowance®, In the United Xingdom there
Ts a benefit known as the Trvalidity care atlowance which is paid to -
persons tooking after an invatid. . .

£

This benefit is more or less unknown in the other Member States. Some
systems do, however, have a.spocial allowance or increase sctually paid
to the invalid for assistance by snother person.

poes the United Kingdom benefit falt within the scope of the Directive ?

The first thing to take into consideration is that the pirective applies |
onLy to the working poputation :, the person in question would therefore
have to be part of that poputatjon. .

A R
The person must then have incurred one of the risks covered. 1In the case

in question, there is a risk of invalidity but it is incurred by someone
other than the potential recipient of the"invalidity care aliowance”.

el
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The Commission feels, however, that having regard to forms of
conipensation which, under schemes in other countries, have the

safie efféct && the United Kingdom allowance, albeit through en
incréase in the behefit paid to- the invalids themselves, it would

be desirable, from the point of view of .the harmonization of the
implemehtatidn of &qual treatment, not to exclude the benefit in
questioh from theé scope of the Directive, at least where the recipient
is a member of the working-population. . .
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REPLIES 'OF MEMBER STATES . Annex ~

BELGIUM

_In 1980, Belgium adopted thres measures with a view to

implementing the Directive,-The main aim of these
measures is to bring to an end discrimination
regarding the'»concspt- of dependéncy in the fields of
invalidity and sickness (in particular, health “care).
Belgium expects further measures to be necessary in
order to ensure equal treatment for men and women in
matters of Bocial security - no information has

yet been received about any such Measures.
The 1980 messures bring about the . following changes:-

‘1. A deéree of the 23rd of January fhtroduces a new : o
wider definition of a worker with a dependant to
"include women with dependent husbands.

2. A dacrec of the 16th of May recognizes the
principle of equal treatment for men and women ' as
far as dependants in the health care (compulsory.
health in.urance) scheme are ooncerned. It amends a
decree of the 4th of November 1963 in the
following ways:-

i). A " husband mzy be a dependant juét as a wife
may b2, | '

ii}. A person who stays at home and is responsible
for the housework may be male or female, Where
a child (aged over 14) .is so responsible, such a .-
child may be of either sex. .

iii). Where the father and "mother do not live together,

any ohildren are the dependants of the parent
who 1looks after them.

3, A decree of the 30th of June’ concgrning' health
care! and inv:lidity amends a decree of the 24th of
Dccember 1974 so -that a person who stayas at home
and is responsible for the housework may be ~male

or female. '



pernmark considers that :Danish legislation, as it stands,
copplies with %he Directive and she provides a list
of recent ( viz., 1974 - 1980 ) legislation, which has
brought this about(1). .

Where any form ot diacriminatlon still exists, Denmark
.believes, that it is covered by the exclusions as

provided for .in the nirective(2).

(1). a). Law concerning daily allowances in case of
illness or confinement (see lav no.66 of the
21gt of February 1978). '

h). Law concerning national arcknegs insurance { see
law no0.94 of the 9th of March 1976).
c). Law concerning hospitals (see law no.324 of the
19th of June 1974).
d). Law concerning invalidity pensions (see law mno.
677 of the 15tk of Decembar _19?8).

e). Law concerning old age pensions (see law nc.676

of the 15th of December 1978). -

£). Law concerning insurance against accidents at

work (sce law no.T9 -of the 8th of March 1978).
£). Law concernin: child allowanced and other family
allowances {see Tuw no.609 of the 29th of
November 1975).
h). Law concerrins social assistance (see law no.333
of the 27th of June 1980).
i). Law concerning (suppiementnry)‘pensions for employees
(see law n0.203 of the 3rd of May 1978).
j). Law .concerning placements and unemployment insurance
(see 1law no.373 of the 15th  of August 1980).

-



(2).

a). Concerning
pensiont -
Jere laie
rights to

- 3=

‘old rge pensions and invalidity
nan=Danich women wha Gre parried or
1y married to Danes have the same

these pensionz as Danisk women -

covered by art.T, parz.t{c).

b). Concerning

‘the granting of 2 wife's allownnce

to the holder of an old age oF invalidity

pension - the wife, who iz . aged between 62 and

€7 years
pension —
c). Concerning

old age

old, i5  not herself the holder of a
covered by art.7, para.'(e).
the right of "gingle" women to an

pension at the age of 62 - covered

vy art.T, parz.i(a).

d}. Corcerning
persicns -
residence

for calcu

¢). Concerning

there are

widtows eligible to invelidity

they may sometimes ule the period of
of their doceased husband as the basnis
lation -~ covered by aﬁ}.T.

{he exiztanca of widows' pencions =

no corresponding widcwers’ pensions =

covered by -art.3(2).

f). Corcerning

aye Oor W

social assictance - non-Danish women who

ho hava been married to a -Danish

national %ave the same rights as 4the latter to

social 25

uiatancé in the form of resgular

maintenance payrents - falls outside of the

Diroctive.

s,



FRANCE

France considers +that no measures are necessary in order for her '%o
comply with the Directive.
She takes advantage of the exolusions poasible under art, 1.1{(a) & (b).

" LUXEMBOURG

On tha 6th March, i981. Luxembourg wrote that the” Directive had been
submitted ‘to the Committee on Homen's Labour, Social Security dection,
so that the latter might propose measures in order to securs the
implementation of the said Directive.

Mo information has been received about any such proposals.

SERMANY
CLHE ALY

On the 12th of February, 1981, Cermany wrote that she intends to
lock at the relevant OCerman legislation to see if any reforms are
necessary.

Mo information has yet been received about any such reforms.
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There were sSeveral points on which Irish legislatior did not
comply with the Directive, when it was being negotiated. Of
these points, some have been dealt with, totally (1), sone have
been dealt with partially (2) and some have yet "to be dealt
with (3). '

(1. Different. rates of Social Security contributions - this
was contrary to art.4.t - since April 1979, contributions

have been astessed on a peroentage hasis up to a
certain cueiling, with the same percentage rates and

ceiling applying to men and women.

o

(2). a). Duration cf payment of unemployment benefit -~ for
most married women piyment was made over a shorter
ﬁeribd of time - this was contrary to art.4.1. in
April 1979, the maximum limit for dJdependent women Wwas
extended from 156 days to 312 days. The maximum
limit is gengrally 190 days, so disorimination

acainst married women remains.

b). hArea of eligibility for unemployment ascistance = in
October 1975, the restriction on the eligidility of

sincle women nd  widdws was removed. The restriction
on the eligibility of married women remains =~ this

" is contrary to art.4.t.

(3). a). Lower rates of payment - in the ocase of flat rate

disability and unemployment benefits "most married
women receive less than other beneficiaries - this

is contrary to art.4.1.

b). Increases in Ybenefit: for dependants - in the social

insurance‘ system} the conditions on  which these may
! .
-be paid are different. for men and women - this is

contrary to art.4.1. Lo

e m—
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¢)e Increases in benefits for dependants ~ in the social

assistance schemec, the conditions on which these may
be paid are different for men and women - this is
contrary to art.4.1.

The Irish Government decided to set 'dp a working party to examine
the concept of dependency and the problems that would arise in
applying the principle of equal treatment to men and women in
social securidy. This working party has reported back to the Irish
Covernment and the latter is to decide wupon further legislation

in the 1light of this report. No information has yet been

received about any probosed lepislation,

|3
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Ttnly considers that the laW of the 9th of December, 1977,
(no.903) anticipated. the Direciiva' by abolishing discrimination
in this field. Indeed the law goes further than the '
Directive reguires, by abolishing discrimination iﬁ matters
such ae family allowances and widoy's pensions and by moving .
towards a common retirement age. :
The Italian Ministry of Labour has contacted cther Ministries
~and relévant organizationé beciuse. the field of applicatiOn :
_being sc large, not evefything falles within the ambit eof ' the
Ministry of Labour. Further infermation will be sent as soon
as‘-pbssible.l"
The changes that the law haz made are as follows:—

1. Article 4:

Women normaily retire five years earlier than men which
mezns that they hawve not made the forty years of
contributions which are necessary for them to have full
"'pénsion righiﬂ; Under thic article, women now hdve fhe
option to work until the same age as men in order to ' R
obtain the same: pomsion rights. Moreover, private companies '
© cannot compulsorfly retire women before they have
obtuined these neces:dny rights.

.2y Article T:

Under this article men are given fpc same rights aa . ©y
women re;arding new bora children, viz., men can leave work
Cfor a maximum of =ix months  durdin; . the first' year of a
child's 1life, provided that the mother of the c¢hild has

not Aclﬁimed @his rizht - or that the father ﬁas the sole
responsibility for the child. During -the six monfis,'a .
daily allewance is poaid. This it eguivalent to. 305 of the
parent's wages; the criteria for receiving the same may .be
compared with thoce ‘applicable in  cases of sickness.

This article covers all workers in the’ public and private -
sectors, apprentices' and members ' of oco-operative societies. T
it does not app]y. to ‘those who . work at home of' to

-

‘domestic servantu.



3.

.4.

De

Article 9: o '

Under this article, both the father and mother have

~the right to claim and tco obtain family allowances

and increases of benefits. The same fights exist and
the soame limits apply to women and to these in
receipt of a pension as to men,

If both the father and the mother claim in respect
of a child, the allowance will be given to the
parent who hac the ocare of the child.

.Article 10C: -

Under this article, men and woman who work in
agriculture now enjoy the same rights as regards

protection against the risk of accidents at work.

Article 11:

Under this article, men and women now anjoy the Bame
rights to a pension, e.g., invalidity, old age,
survivor's,{cf. art,12 infra).

It applies to employses, the self-employed and the
liberal profescions alike.

6. ‘Article 12:

Under this article men and .women nosx enjoy the same

rights to benefits for such things as ‘accidents at

work and profess:onal ‘{11nesses (¢f. art.11 supra).




NETHERLANDS

’

There were three points or which Duteh legislation daid not

comply with the Directive, when it was introduced.

1).

2}).

3).

Invalidity Eensibn Sﬂiwl - married women were not covered

by the scheme -~ this wae contrary to art.4.t, Legislation
in 1978 was destined to end this discrimination by ‘
20th December ‘19?9 -~ every man and ﬁomap, single and \
married, hay claim invelidity penmsion in his or her own
name. Both husbandi and wife may claim for dependent
children. ‘

Q0ld _age pengion ACY i—' a 'married coﬁple may only claim

a pension if the husband (who is considered as the
breadwinner) ic 65, even if his wife is older than he is -
thiz is contrary to art.4.1. In order to end this
discrimination there was a consultative poriod which ended

on 1zt January 15491, On 174h July 1981, a frojposal was ’

submitted to the Ecomomic and Uocial Comnittee.

Unemployment - therg ar: at present threc different schemed
(80, 755, Suprlementary Bencfit), These uchomes are to be
amalgamated and the oppertunity will Be taken to end all

diseriminatory provisions ( eerey under the Oupplementary

_Benefit scheme, the husband .is considered as the breadwinner,

.even if he iz not whereaa the wife has t{o prove that

she is the breziwinner )« As yet, no timetable -has been

announced for this.
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| UNITED KINGDOK

The United Kingdom believec that. the Social Uecurity Act, 1980 and
the Social Security {Northern Ireland) Order, 1960 will ensure equal
treatment for men and women in matters of social security before

the end of the implemeniation period. X

The' changes that this recent legislation has made or will make

are a5 follows:-

“. 1), A two-stage implementation of the Directive, as far as a

married woman, residing with her husband, who is olaiming an

increage in benefit (national insurance or industrial injuries)

in respect of her children, is ooncerned. '

i), The replacement of the oondition that the husband must be
incapable of self—supporf by the condifion that the
husband's weekly earnings, if any, should not exceed the
amount of the increase.

It is intended to introduce 4this provision in November 1983.
ii)., The latter mentioned condition will cease to have effect
" altogether, thus either the husband or the wife will be
able to make a _claim irrespective of their Spouse}s
ernings.
It ‘is 1intendad to introduce this change 'in November 1984.

2). Concerning a married woman's claim for an increase in benefit

for her husbandl- .

i)._The replacement of the condition that the Ahusbsnd must be
incarzable of ‘self-support by the condition that the
husband's weekly earnings, if any, should not exceed the
amount of the increase,
Thus, a8 regards unemployment benefit, sickness benefit and
maternity allowance, an increase for a dopendent spouse will
be available to a husband or to a wife on the Bame
conditions.

It is intended to introduce this provision in Hovember 1983.

22



ii), Despite art.7.!(d) of the Directive, an increase in a.
wife's invalidity pension for her husband will depend
on the rule that the husband's ‘earnings do not

! exceed the amount of the increase claimed. Thus, this
goes further than the Directive, but it does not
ensure {fully) equal rights for husband and wife, for
it does not provide for a '"tapered earnings rule".
1t is intended to introduce this change in-

November .1983.

3). Although the United Kingdom believes that the following
change is not necessary under the" Directive, ghe has
decided to abolish inoreases for certain prescribed
relatives (us&nlly' daughters at university or female
relatives ‘acting as unpaid housekeepers, of which there
are only about 200 oases at any oné time), for which
there were different gualification ¢onditions acqording
40 the sex of -~ the dependant. '
In November 1581, the provision governing these increases
was abolished as far as any nev cages were concernad.

. Increases being paid before the abolition of the
provision should be phased out by November 1983.

4). A beneficiary of either sex can already claim an
increase in benefit 1in respeé€' of & female ochild. carer
(provided the beneficiagy‘ is entitled to a dépendenoy
jnorease in respect of the child).

‘The United Kingdom intends %o g0 further than the
requiraments = of the Directive, by allowing an incrsase
to be paid whatever the sex of the ohild - cargf, axcept
that where a child carer is a& man, it will only be
paid in those casces where it would be paid for &
husband. The earnings test applicable to a husband will
also apply to a male child carer, ' '

'The date of the coming into force of this provision
has yet to be announced. '



5)e

6).

7.

8).

12 -

At present, increases in benefit for adult dependants,
claimed by beneficiaries who are over pensionable age,
may only be paid if ihe latter satisfy the
conditions for entitlement to a retirement pension.
Under regulations yet to be announced, increases in
bensfit will be paid at the same percentage rate as
applies for increases in. the 'retirement pension.

The date of ‘the cominé' into force of these
regulations has also to be announced.

The indnatriaf injuries scheme will be extended so
that those provisions whioh &already apply to &
husband's claim for an,finorease in rQScht of his
wife, will also apply to a wife's olaim in respect
of her husband. In each oase it will have to be
shown that the spouses are either regiding together,
or that the claimant is contributing at least +the
amount of the increase to the maintenance of
his/her spouss.

The present ocondition that the husband must be
1noépablé of self-support will bYe replaced by an
sarnings ftest.

It is intended to introduce this change in
November 1983. '

The definition of "incapable of aelf-support“, no
longer being required for dependency benefit purposes,
will be deleted from Schedule 20 of the Socilal
Security Act,1975 and from Schedule 17 of the Social
Security (Northern Ireland) Act,1975.

Under the present supplementary benefit (sooial
assistance) scheme, the requirements and resources of a
married or wmmarried couple are aggregated, but only
the man may claim and receive-'benefit on behalf of
the family.

The s8cheme will bé chanped to provide that either one
of a couple may claim, subject 1o c¢ertain conditions
being satisfied. BRI

It is inténded tp introduce this change in November
1983, | '
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OTBRALTAR -~ ' ‘ .

.

+

(Gibraltarians benefit from the fres movement provisions of the

Tréhties, despite the colonial status of Gibraltar. See the
United © Kingdom Deociaration on the Definition of tha Term

"Nationale".) .

4

It was thought that therc were two points on which Gibraltar

" a8 mot fully in compliance with the Directive. Both these

points will be dealt. with by January 1985,

1.

Woman's contributions are lower than men's - this _is contrary
to ‘art.4.1 - since 1980 the contributions for both mer and
women -have been increased anmually by the wsame flat amount,

and not by percentages as in the past - the remaining

" difference in contributions will be eliminated b& January 1985,

Women's right not to pay contributions - this is ‘gontrary to

art.4.1 - as from -January 1985, this right will no longer

axist - the right will -however continue to exist, as provided
for in art.T.1(e), for those women who have already chosen

to exercise this right.

On one further point, GCibraltar goes further than the Directive
requirgs., From ' January I;t 1985, a. man will gualify for an old

~age pension by virtue of his- wife's contributions. Thus, Gibraltar

does not take advantage of art.7.1(c¢).

25



Annex 2

Examinations of the replies from théﬁhembars of the Committee

concerning the gradual implementation of the principle of equal treatment ‘ .
in matters of soclal security (statutory schemes)

The application of pirective 79/7/7/EEC does not appear to
give rise to problems under the Laws of the Federal Republic of Germany,
Denmark, Italy, Luxemburg and, in atl probabitity, France (no reply received). -

The -reply “from:the Federal Republic refers, however, to the need
to change the tables of certain jmputed incomes (especially for periods’
treated as periods of insurapce).

The banish reply indicates that the government's attention has
been drawn to certain situations n the field of pensions involving the
problem of indirect discrimipation (no ‘further given). -

In other countries, however, there are still problems to be over-
come. : '

o

BELGIUM
[}
Problems have been identified in connection with unemployment,
pensions, maternity lLeave and part-time work.

‘ Unemployment - .a more -favourable regime is applied to unemployed
persons who are heads of households, whether male or female. HOwever, only
5% of unemployed females are heads of households, whereas the figure for
unemployed males is 39%; there is, therefore, a possibility of indirect

discrimination.

Pensions - apart from the difference in ages, discrimination is
apparent in the methods of calculation (the "housé¢hold" rate is available
only to male married workers) and the minimum amounts of pension.

maternity leave allowance,

Part-time_work - access to social security has been improved

in the case of part-time work : however, 90% of those concterned are women,

*

L g
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Advisory Committee on
Equal Opportunities ' .
for Women and Men - Annex 3

Progressive implementation of the principle of
equal ‘treatment for men and women in matters
* of social security (statutory schemes)

i

OPINION

Having considered a number of questions raised by the implementation
of Directive 79/7/EEC on equal treptment for men and women in matters of
social security (statutery schemes) and pleased, moreover, by the steps
taken by the Commission to. ensure: the application- in practice of equal
treatment in this sphere (legal ihgtruments: to sUpplement dDirective 79/7/EEC,
the establishmient of a network of experts to monitor the implementation of

_Community legis:lation etc), the' Committee igsued: the following opinion :

1. With rengﬂffo“cash=beﬁe¥its the committee considers. that :

- where imputed values or incomes are laid down for periods treated as
insurance periods, these vaitues or incomes should not differ according,
t0 sex;

- where legislation provides for benefits calculated on a "household”
rate, for a couple both of whom are insured, these should be available
to either one or the otlier spouse; old~age pensions should not be
granted on the basis of the age of onmly one of the spouses..

2. Supplementary benefits are covered by the Directive where they replace
or supplement insurance or social security benefits. The legislation
in guestion should be reviewed: to. eliminate atl discrimination.

3. Wwhere the right to health care is granted mot only to the insured person
but also to the spouse, the conditions: for exercising this right must be
the same for béth:spouses, it is not therefore possible to lay down more
stringent conditions for the husband of a female insured person than for
the wife of a male insured person either under national rules or Community
regulations on migrant workers. )

. 4. With reg;rd5ta ihdirect discrimination, the Committee takes the view that :

- care should be taken that the provisions of social security legislation
fetat?hg to part=time work do not have any indirect discriminatory effect
insofar as these provisions in fact mainly concern women;

- the conditions taid down for the granting of social benefits covered

by the Directive must be capable of being fulfilled by workers of either
sex regardless cof their material status;



NETHERLANDS

from the reply, the changes jn Legislation give rise to considerable
peservations insofar as the concept of "head of household" (kostwinner) has
not been totally eliminated. The result is that the financial independence
of a married female worker will not be guaranteed in the same way as a mar-
ried male worker. In this respect, a problem of interpretation of the
Directive arises with regard to the concept of indirect discrimination in
the case of increases for a dependent spouse. According to the reply, such
jncreases’ should be eliminated except in the strictly Llimited case referred
to in Article 7, (d) of the Directive. d ‘

The reply also raises the problem of adapting public assistance
Legislation. ' :

UNITED KINGDOM

‘ The measures adopted by the government relate mainly to benefits
for dependents ¢including sgouses) where equal treatment would be guaranteed.
In some cases, these measures even go beyond the scope of the Directive.

In other cases, however, implLementing provisions have still to
be adopted: increases for an adult dependent on a pensioner and supplemen=
tary benefits (in the Latter case there is the possibiljty of indirect
discrimination 1f one of the conditions Laid down can only be fulfilled by

males).

Finally, no measures have been notified with regard to:

- supplementary pensions (the age of the husband determines entitlement);

- the family income supplement (there has to be at Least one full-time
jncome: that of the husbandy; " ~ -

-~  free care during visits to other tommunity countries (the husband may

obtain this for his dependent wife but a wife can do so for her depen=

dent husband only in a case of infirmity;
‘other benefits considered to be excluded from the Directive.

ol
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- it is necessary to check whether increases granted for dependent spouses
. under the laws of some Member States do not in practice have a diseri-
minatory effect since, even where these increases are available by law
to either spouse, the dependent spouse will in most ‘cases be the wife
and consequently married female workers will hardly ever receive these ~
increases, - . '

In this connection, certain members of the Committee pointed out
that, generally speaking, these in¢reases were to be regarded as indirect
discrimination based on marital or family stitus. However, the whole
Committee reserved its position on this subject pending a more cdetailed
study of the concept of indirect discrimination as envisaged in the new
Community action programme on the promotion of equal opportunities for
women 1932-85. ‘ )





