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bernetilskud og beme- og ungeydelse for flygtninge m.v.)

Introduction

1. The UNHCR Regional Representation for Northern Europe (hereafter "RRNE") is
grateful to the Ministry of Immigration, Integration and MHousing, the Ministry of
Employment and the Ministry of Taxation of the Kingdom of Denmark for the
invitation to submit its observations on the proposal to amend social security
legisiation dated 3 July 2015.

2. UNHCR has a direct interest in law proposais in the field of asylum as the agency
entrusted by the United Nations General Assembly with the mandate to provide
international protection to refugees and, together with governments, to seek
permanent solutions to the problems of refugees ' According to its Statute, UNHCR
fulfils iis mandate inter alia by "[plromoting the conclusion and ratification of
international conventions for the protection of refugees, supervising their
application and proposing amendments thereto[.]"? UNHCR’s supervisory
responsibility is reiferated in Article 35 of the 1951 Convention and in Articie l of
the 1967 Protocol relating to the Status of Refugees (hereafter collectively referred
to as the "1951 Convention”).® It has also been reflected in European Union law,

' UN General Assembly, Staiute of the Office of the United Nations High Commissioner for

Refugess, 14 December 1950, AIRES/428(V), available at:
hitp:/iwww. refworid org/docid/3aebb3t28.himl {("UNHCR Statute™).

* Ibid., para. B{a).
! According to Article 35 (1) of the 1951 Convention, UNHCR has the “duty of supervising the

application of the provisions of the 1951 Convention",



including by way of a generai reference to the 1951 Convention in Article 78(1) of
the Treaty on the Functioning of the European Union {(hereafter TFEU").

3. UNHCR's supervisory responsibility is exercised in part by the issuance of
interpretative guidelines on the meaning of provisions and terms coatained in
international refugee instruments, in particufar the 1951 Convention. Such
guidelines are included in the UNHCR Handbook on Procedures and Criteria for
Determining  Refugee Status and stbsequent Guidelines on  Infernational
Protection.” UNHGR also fulfis its supervisory responsibility by providing comments
on legislative and policy proposals impacting on the protection and durable
solutions of its persons of concern.

4. General Observations

4. UNHCR remains gratefui for the generous financial contribution provided by the
Government of Denmark o the Syria regional sesponse and Denmark's reception
of refugees through the national asylum system and the resettlement guota. These
concrete ways in which Denmark has exercised international solidarity and
responsibility-sharing in relation to displacement situations are extremely important,
in that they directly help save lives and, at the same time, constitute sighals of
political support and solidarity.

_(_;"3

In this context and at a point in time when the need for international solidarity is
greater than ever, UNHCR regrets that the Government of Denmark is proposing o
introduce changes to a number of laws aimed at restricting the social security
benefits of refugees. The number of persons forcibly displaced worldwide is at its
highest since World War l, and 86 per cent of the world’'s refugees are living in
non-industrialised countries. Qver the past year, UNHCR has, on numerous
occasions, called on States to demonstrate the principles of international solidarity
and responsibility sharing, set out in the preamble fo the 1951 Convention and in
several Execulive Committee ("ExCom”) Conclusions,® including the creation of
legal alternatives to dangerous irregular movements, such as resettliement,
faciiitated access to family reunion options and other forms of legai admission fo
Furope.” The United Nations High Commissioner for Refugees also personally
addressed the Danish Ministry of Justice in June 2015 to underline the need for
international solidarity.

European Union, Consolidated version of the Treaty on the Funciicning of the European
Union, 13 December 2007, OJ C 115/47 of 9.05.2008, available at:

hitp:/fwww unher.org/refwornd/dogid/ab17a07e2 html.

5 UNHCR, Handbook and Guidelines on Procedures and Criferia for Determining Refugee
Status under the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees,
December 2011, HCR/TPMIENGIREV. 3, available at:

hitp:/www . refworld org/docid/af33c8d82. bim).

UNHCR, Thematic Compiiation of Executive Committee Conclusions, June 2014, Seventh
edition, available at: http/www refworld, orgfdocid/8538¢fa34. htmil.

T Seee.q., UNHCR, Syrian Refugees in Europe: What Europe Can Do fo Ensure Protection and
Sofidarity, 11 July 2014, p. 12, available at: hitp:/lwww.refworld.org/docid/5 3063574 himl and
UNHCE, infernational Protection Considerations with regard to people fleeing the Syrian Arab
Republic, Update /I, 27  Qctober 2014, paras. 33--38, avaitable af:
hitp:/fwww. refworld, org/docid/544e446d4 himi.




6.

7.

In UNHCR’s view, the proposed legisiative amendments will not only negatively
impact upon refugees’ ability to find a durable solution in Denmark and start the
process of rehabilitation from the traumas of conflict and persecution, but they will
also send a negative signal to other European countries, whom UNHCR also calls
upon to preserve asylum space. UNHCR therefore appeals to the Government of
Denmark to reconsider its intention to restrict the national asylum space and o
instead lead by exampie in upholding the European Union founding principles of
hurnan rights, dermocratic values and international solidarity.

1 The proposals and Denmark’s international obligations

Denmark is bound by its obligations as a State party to the 1851 Convention and
other relevan{ infernational instruments for the protection of refugess. UNHCR
wishes to recall that the Vienna Convention on the Law of Treaties® offers guidance
concerning the interpretation of international {reaties. Articles 26 and 31 explicitly
state thal the obligations of a convention must be performed by the parties "in good
faith” and "in accordance with the ordinary meaning to be given ¢ the terms of the
treaty in their context and in the fight of its object and purpose”. UNHCR therefore
finds it regreftable that the explicit intention of the law proposals is to make it less
attractive to seek asylum in Denmark and that the Government of Denmark aims to
reduce its responsibilities for the protection of refugees. UNHCR further regrets that
the proposals only to a limited extent assess whether they are consistent with
Denmark’s human rights and refugee law obligations.

The proposed amendments intend 10 make core social security eniiffements
relating to unemployment, child benefits and pensions conditional on residency
requirements. This will, in practice, mean that beneficiaries of international
protection (hereafter referred to as “refugees") will be placed in a situation whereby
their monthly subsistence allowances during their first years in Oenmark will be
substaniially lowered compared {o the current social security benefits. [n UNHCR's
view, the law proposals will negatively impact upon refugee integration in Denrark
and risk further marginalizing refugees in Danish society (see further below). As
nofed by Eide:

“Asylum-seekers, refugees and displaced persons do not have the same
oppaoriunities as others to achieve an adequate standard of living on the basis
of their own efforts. They therefore require, to a larger extent than the ordinary
public, direct provisions, until conditions are established in which they can
obtain their own entilements.”

a

9

United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations,
Treaty Series, vol. 1155, p. 331, available at: hitpJ/iwww.refworld.org/docid/3agbh3aid. himl.
The jaw proposais cover 1951 Convention refugees and beneficiaries of subsidiary protection,
including resettled refugees.

U A, Eide, The Right to an Adequate Standard of Living Including the Right to Food” in

Economic, Social and Cultural Rights: A Textbook, pp. 133--148, guoted in E. Lester, ‘Asticle
24°, in A. Zimmerman (ed.), Commentary of the 1951 Convention relafing fo the Status of
Refugeess, Oxford University Press, 2011, p. 1049, at 19.



9. in this regard, UNHCR would like to refer to the concept of “progressive realization”

of social and economic rights,”” which is a key aspect of the obligations of States
according to international human rights treaties. At the core of this concept is the
obiigation to take appropriate measures towards the full realization of sconomic,
social and cultural rights to the maximum of States’ available resources. The UN
Committee on Economic, Social and Cultural Rights has noted in its General
Comment on the Right to Social Secutity that:

“if any deiibetately retrogressive measures are faken, the State party has the
burden of proving that they have been introduced after the most careful
consideration of all alternatives and that they are duly justified by reference {o
the totalfity of the rights provided for in the Covenant, in the context of the fuil
use of the maximum available resources of the State party.""”

10. The UNHCR ExCom, of which Denmark is a member, has also referred to the

progressive realization of rights and affirmed “the particular importance of the legal
dimension of integration, which entails the host State granting refugees a secure
legal status and a progressively wider range of rights and entitiements that are
broadly commensurate with those enjoyed by its citizens and, over time, the
possibility of naturalizing” [emphasis added].”® In UNHCR's view, the current
proposais will facilitate a "retrogression” rather than a prograssive realization of
rights, as they intend to lower the standards of the current entiflernenis for
refugees.

11. Relevant provisions in the 1951 Convention concerning social security for refugees

are found in Articie 23 (Public Relief) and Article 24 (Labour Legislation and Sogiat
Security). The interpretation and application of these complementary provisions
must be consistent with the protective and rights-based object and purpose of the
1051 Convention. Article 23 provides that "The Contracting States shall accord to
refugees lawfully staying in their territory the same treatment with respect to public
relief and assistance as is accorded fo their nationals” [emphasis added]. The
Drafting Committee of the 1981 Convention noted in the Travaux préparatoires
specifically with regard to this provision, that "refugees should not be required to
meet any conditions of local residence or affiliation which ray he required of

"

UN General Assembily, Intemational Covenant on Economic, Social and Cultural Rights, 16
December 1966, United  Nations, Treaty Series, vol. 993, p. 3, available at:
atip:www.refworld.org/docid/3aeBated himl, Aricle 2.1.

UN Committee on Economic, Social and Cultural Rights {CESCRY), General Comment No. 18:
The right to social security (Arl. 9 of the Covenant}, 4 February 2008, EIC.12/GCH9, available
at: http:lwww.refwarld orgidocidi47h 1 708b3%c.htmi, para. 42. See alse, General Comment
No. 3: The Nature of States Parties’ Obligations (Art, 2, Para. 1, of the Covenant), 14
December 1990, E1991/23, available at: nitp:fiwww. refworld.org/docid/4538838g10.0tmi,

which notes that "the phrase must be read in the light of the overall objective, indeed the

raison d'alre, of the Covenant which is to establish clear obligations for Stales parties in
respect of the full realization of the rights in question. It thus imposes an obligation o move as
expeditiously and effectively as possible towards that goal. Moreover, any deliberately
retrogressive measures in that regard would require the most careful consideration and would
need to be fully justified by reference to the totality of the rights provided for in the Covenant
and in the context of the ful use of the maximum available resources.” para. 9.

UNHCR, Conclusion on Local integration, 7 October 2005, Mo. 104 {LV1) - 2005, available at:
hitp:iwww refworld. org/docid/4357a9102 . himl,




nationals”." Both provisions use the language "shall accord”, which denotes an
ovfigation that is mandatory in natwe, rather than discretionary ar
recommendatory. '

12. Articte 24(1)(b)i) of the 1951 Convention provides that refugees lawfully staying in
the territory of a State party shall be accorded the same treatment as is accorded to
nationats with regard to social security, including unemployment, old age and family
responsibilities. '™ This right may be fimited in situations where part of the social
benefit would ordinarily be paid by another country, for example, where the
entiltement has been accrued in the country of origin or anocther third country;
however, access to such benefits from the country of origin or a third country needs
to be a reality, and not merely theoretical. It is more fikely the case that refugees
will ot be in a position to make contact with their own countries in order {0 access
such benefits and nor can they be reguired to do so given their particutar
gircumstances as refugees {Article 6)."

13, Article 241 (){0) further provides that special arrangements may be prescribed for
benefits which are payable wholly out of public funds, and concerning allowances
paid 1o persons who do not fulfill the contribution conditions prescribed for the
award of a normal benefit. While this provision allows for very limited exceptions to
the general rule that refugees shall enjoy the same treatment as nationals with
respect 0 social security, "it does not absolve States of the responsibility of
ensuring that special arrangemenis are made to cover those refugees whose
situation cannot be adequately covered by the usual arrangements that are in place
for nationals generally"'® and that those arrangements are in line with international
human rights law (see further below). Refugees may under Article 24 receive less
than a national in very specific circumstances and properly justified, however, this
provision does not mean that States can deny pension and other social security
henefits to refugees altogether {see on adequacy of entitlements, paragraph 17
below)." Safeguards against creating an underclass of elderly or other refugees
would need to be taken.

UNHCR, The Refugee Convention, 1951: The Travaux préparaloires analysed with a
Commentary by Dr. Paul Weig, 1990, available at:

hitpfwww. refworld.org/docid/53e 1dd 114.himl. The drafters of the 1951 Convention intended
for Article 23 to fill gaps where social security provisions may be inadegquate and for Aricles
20, 23 and 24 combined, to form a comprehensive framework for welfare assistance for many
refugees.

Supra, E. Lester, Article 23, Commentary of the 1351 Convention relaling to the Staius of
Refugees, p. 1050, at 26.

See the UNHCR comments in relation to a previous, similar proposat, UNHCR's Observations
on the proposed amendments to the Danish law on social pension, December 2010.

Adticle 8 of the 1951 Convention provides that “For the purposes of this Convention, the ferm
'in the same circumstances’ implies that any requirements (including requirements as to length
and conditions of sojourn or residence) which the particular individual would have to fulfil for
the enjoyment of the right in question, if he were not a refuges, must be fulfilled by him, with
the exception of requirements which by their nature a refugee is incapable of fulfifling.”

Supra, . Lester, Article 24, Commentary of the 1851 Convention relating to the Status of
Refugees, p. 1073, at 44,

Grahl Madsen, Commentary of the Refugee Convention 1957 (Articles 2-11, 13-37), Octoher
1997, available at: hitp:/fwww unher.orgirefworld/docid/4785ee9d 2., Article 24, para. 8.




14. Obligations under the 1951 Convention thus require the granting of pension and/or

social security benefits in cases where refugees may not have had the opportunity
to contribute to the relevant benefit schemes, infer afia, due to their short period of
residence in the country of asylum or, for example, because of disability or age.
This takes into consideration that, in many instances, refugees will be in an unfair
and disadvaniaged situation, as they generally cannot claim the pension andfot
social security henefits towards which they confributed in their country of origin.”
As an exception to the general rule that refugees shall be accorded the same
treatment as nationats in relation to social security (Articie 24), the exceptions are
to be applied only with proper justification, must not amount to discrimination in
purpose of effect (Article 3 and below paragraphs 15-17) and cannot be applied
as a penalty (Article 31{1)}.

15, A similar right to that of Article 24(1) is set out in Article 8 of the international

Covenant on Economic, Social and Cultural Rights (hereafter “{CESCR"),*" which:
recognizes “the right of everyone to social security, including socia insurance”. The
rights of refugees to social security benefits are also enshrined in Articles 10, 11
and 12 of the ICESCR.

6. The principle of non-discrimination is enshrined in all major human rights treaties,

including the ICESCR, and prohibits discrimination in the enjoyment of Convention
rights, including on the basis of national and social origin. The Committee on
Economic, Social and Cultural Rights has in its General Comment on the Right to
Social Security stated that:

“The Covenant ... {pjrohibits any discrimination, whether in law or in fact,
whether direct or indirect,” on the grounds of race, colour, sex, age,
janguage, religion, political or other opinion, national or social origin, property,
pirth, physical or mental disability, health status (including HIVIAIDS), sexual
orientation, and civil, political, social or other status, which has the intention
or effect of nullifying ov img)aiﬁng the equal enjoyment or exercise of
the right to social security.™ [emphasis added]

With regard to refugees and other vulnerable groups, the Committee has
specificaily stated that:

20

21

22

23

Supra, UNHCR's Observations on the proposed amendments to the Danish law on social
pension, December 2010.

UN General Assembly, internaiional Covenant on Economic, Social and Cuitural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, available al:

hitp:www . refworld org/deocid/3ae6h36¢0.himi, p. 3.

Indirect discrimination refers to laws, policies or practices which appear neutrai at face value,
Hut have a disproporticnate impact on the exercise of Covenant rights as distinguished by
prohibited grounds of discrimination. For instance, requiring a birth registration certificate for
school enroiment may discriminae against ethnic minorities or non-nationals who do not
possass, or have been denied, such certificates. See UN Committee on Economic, Social and
Cultural Rights {CESCR), General comment No. 20: Non-discrirmination in economic, social
and cultural rights (art. 2, para. 2, of the Infernational Covenant on Economic, Social and
Cultural Rights), 2 July 2009, E/C.12/GC/20, available al:

hittp:fiwww, refwortd org/docid/4a6096 1f2.himl, para. 10 (b).

Supra, General Comment No. 19; The right to sociai security (Art. @ of the Covenant), para.
29,



"Refugees, staleless persons and asylum-seekers, and other disadvantaged
and marginalized individuals and groups, should enjoy equal treatment in
access to non-contributory social security schemes, including reasonable
access to health care and family support, consistent with international
standards. "™’

17. In respect of the adequacy of benefils, the Commitiee on Economic, Social and
Cultural Rights has noted that;

‘Benefits, whether in cash or in kind, must be adeguate in amount and
duration in order that everyone may realize his or her rights to family
protection and assistance, an adeguate standard of living and adeguate
access to health care, as contained in articles 10, 11 and 12 of the Covenant,
States parties must afso pay full respect to the principle of human dignity
contained in the preamble of the Covenant, and the principle of non-
discrimination, so as to avoid any adverse effect on the levels of benefits and
the form in which they are provided.”

18. At the regionai level, while acknowledging that Denmark has opted out of the EU
Asylum Acquis, it should be noted the European Union Qualification Directive™
provides in Article 29 that refugees have the right to "the necessary social
assistance as provided to nationals”. In addition, Article 16 of the European Social
Charter {ESC) outlines that States undertake to promote the economic and sociai
protection of family life by such means as social and family benegfits, amongst other
appropriate means, while Article 23 refers to States having agreed to design
measures to enable the elderly to lead a decent life.”” The rights enumerated in the
ESC extend to refugees, as does the European Convention on Sacial Security.®®

19. The principle of non-discrimination has also been affirmed and elaborated in
regional jurisprudence. For instance, in a judgment from the European Court of
Human Righis, Thiimmenos v. Greece, the Grand Chamber underlined that “the
right not to be discriminated against in the enjoyment of the rights guaranteed
under the Convention [the European Convention on Human Rights] is also violated
when siates without an objective and reasonable justification fal to treat differenily

a4
25

26

27

28

ihid., para. 38.

ibid., para. 22.

Furopean Union: Council of the European Union, Direclive 2071/95/=U of the European
Parilament and of the Council of 13 December 2011 on standards for the qualification of third-
couniry nationals or stateless persons as beneficiaries of internalional profection, for a uniform
status for refugees or for persons eligible for subsidiary protection, and for the content of the
protection granted (recasit), 20 December 2011, OJ L. 337/9-337/26; 20.12.2011,
2011/95/EU, avallable at hit:hwww refworld. orardocid/4197d{02 himi.

Council of Europe, European Social Charter (Revised), 3 May 1996, ETS 163, available at:
hitp: fvww unher.org/refworld/docid/3aetb 3678 hitmi.

Appendix, 2; Council of Europe, European Convention on Social Security, 14 December
1072, ETS 78, available at: hitp:/iwww.unher.ora/refworid/docid/3ae6h367c.himl, Art, 4.1,




persons whose situations are significantly different.”® n all cases, refugees must
be allowed to enjoy a dignified stay (Article 3, ECHR).>

8. Specific obsarvations

Unemployment  benefits:  Infroduction  of  an integration  allowance
(integrationsydelse) and a language supplement {dansliilizag)

20. According to current legistation in Denmark, refugees are afforded unemployment
henefits at the same level as citizens, including access to cash and education
support {kontant- or uddannelseshjeeip). As per the proposed amendments, the
unemployment benefits will be subject to a residency requirement. Unemployed
refugees will thereby need to prove that they have legaily resided in Denmark
during seven of ihe last eight years in order o qualify for the benefits. According to
the proposai, the time spent in Denmark as asylum-seekers wili not count towards
the residency requirement.

21, Newly arrived refugees will evidenily not fulfil the residency requirement. For these
individuals, the iaw proposal instead introduces an integration aliowance
(integrationsydelse). The entitlements accorded under this allowance are
substantially lower than their equivalents under konfant- or uddannelseshjselp. The
manthly integration allowance also cannot be increased through taking part in work-
related activities. Refugees most affected by the changes will thus have their
monthly entitlements significantly reduced.

22 UNMHOR would like to recalf that refugees arriving in Denmark have frequently been
forced to abruptly leave their home countries, and have often had their possessions
destroyed or taken away. Upon arrival in Denmark, they will thus have to start
rebuilding their lives, often without any financial means and lacking local networks
and knowledge. While formaily the integration allowance is aiso intended for Danish
citizens who have fived abroad outside the European Union, in reality it will
primarily affect refugees and others with a foreign background. UNHCR is thus
concerned that the proposed residency requirement to be eligible for the kontant- or
uddannelseshjselp and instead intreducing a significantiy lower integrationsydelse
for refugees who are not able to find employment during the first seven years will
have a discriminatory effect and that the impact of the proposal will be detrimentai
for refugees. As noted above, conditions which refugees are incapabie of fulfiling
and which are discriminatory in their impact would be inconsistent with the 1851
Convention {Article 6) and international human rights faw.

23. UNHCR further notes that the proposal contains the possibility of an addition ta the
monthly integration allowance in the form of a supplementary language benefit
(dansktillzag). The proposed language aliowance is intendad as an “incentive for

2 Thimmenos ¢. Gréce, Application no. 34369/97, Council of Europe: European Court of
Human Rights, 6 April 2000, availabie at: hitp://www.unher.orgirefworld/docid/4adadaf?(.html,
para. 44.

% gee also, Secretary of Stale for the Home Department v. Wayoka Limbuela, Binyam Tefera
Tesema and Yusif Adam , {2004] EWCA Civ 540, United Kingdom: Court of Appeal (England
and Wales), 21 May 2004, available at: http/ivwww. refworld.org/docid/42494£5b4 himi.




integration” and, in order to qualify, the individual has to pass a level two Danish
language test. Exemptions apply to individuals who are able to invoke medical
reasons (long-term diness) for not passing the test. These individuals may be
entitled to the alfowance ¥ they can prove that they have made reasonable efforts
to pass the test, or if they can prove that it is impossible to do so due o medical
reasons. UNHCR would like to emphasize that there may be vulnerable refugees
whio, despite a genuine willingness to learn Danish, may simpiy not be able to
reach the required level, and espeacially not within a short paried of time. UNHCR is
therefore of the view that if the Government of Denmark chooses to introduce &
supplementary fanguage allowance, it should be the willingness {o learn that is
awarded, and not the skills level attained.

Child benefits: Iniroduction of residency requiremments (opifeningsprincippet)
regarding refugee child benefiis

24

25.

26.

The current child benefits legislation in Denmark stipulates a two-year residency
requirement {within the last ten years) in arder to be eniitled fo full child benefits,
however, refugeas are exempted from this requirement. The Government proposes
o revoke this exemption and apply the residency requirement also to the children
of recognized refugees. By virtue of their recent arrival in Denmark, refugee
children will not be able to comply with the two-year residency requirement, and
this would thus not be in line with Article 6 of the 1951 Convention. Many refugee
children would thus, during the first two years, receive onty part of the benefiis to
which Danish children are entitled.

Placing restrictions on the rights of refugees, in particular in respect of refugee
families with children, can often have a negative impact on their abifity and
opportunities {o integrate into their new society, with its attendant consequences for
soctal harmony and long-term stability for host and refugee communities. Research
conducted in the context of the provision of starthisslp (a simifar measure to
integrationsydelse, introduced by a previous Government, however, abolished in
2012), showed that families with children receiving the lower entilements were
forced to cut down on items promoting integration, such as literature,
communication tools, media, sports, outdoor activiies, bicycles and public
transport.®

The Convention on the Rights of the Child {("CRC"Y? applies to ail children without
distinction (Article 2}. The UN Committee on the Convention on the Rights of the
Chitd has clarified that the principle of non-discrimination “prohibits any
discrimination on the basis of the status of a child as being unaccompanied or
separated, or as being a refugee, asylum-seeker or migrant. This principle, when
property understood, does not prevent, but may indeed call for, differentiation on

31

32

Rockwool Fondens Forskningsenhed, Arbejdspapir 25; Starthjssipens betydning for
fiygininges levevitkar og besksefigelse, avaitable at: hitp:/iwww.rockwoolfonden.didfiles/RFE -
site/Publikations%20upload/Arbejdspapiret/Arbeidsnapir%2025%20-

Starthj%C3%A6Ipens % 20betydning %2 0for%20fiyatninges % 20levevilk % C3%A 5% 200g %200

esk%C3%A6ftigelse. pdf.

UN General Assembly, Convention on the Rights of the Child, 20 Noveraber 1989, United
Nations, Treaty Series, vol. 1577, p. 3, available at:
hitp:fiwww . refwortd .org/docid/3ae6b3si0. himl,




the basis of different protection needs such as those deriving from age and/or
gender.”*

27. The principte of the best interests of the child is enshrined in Article 3 of the CRC
and also relevant in this context. The principle provides that “in all actions
concerning children, whether undertaken by public or private social welfare
institutions, courts of law, adminisirative authorities or legislative bodies, the best
interests of the child shall be a primary consideration.”

28. Further, the CRC specifically notes that States pariies shall take appropriate
measures {o protect and assist refugee children so they may enjoy the applicable
fights set out in the CRC and other instruments that Denmark is a party to (Articie
22). The Committee on the Convention of the Rights of the Child has explicitly
noted in respect of integration of separated or unaccompanied children that they
sshould have the same access fo rights (including to education, training,
employment and health care) as enjoyed by national children. In ensuring that
these rights are fully enjoyed by the unaccompanied or separated chiid, the host
country may need to pay special altention to the extra measures reguired to
address the child’s vulnerable status, including, for example, through exira
language training.”* UNHCR considers that refugee children in families should also
have the same access to these rights.

29. Article 26 of the CRC further recognizes the right of every child to benefit from
sacial security, including social assistance. State parties should also ensure {to the
extent possible) the chitd’'s survivat and development, and provides for the right of
the child to an adequate standard of living, including the mental, spiritual, moral and
social aspects of his or her development. While, according to Article 27 of the CRC,
parents have the primary responsibility for the child's development, State parties
are to take appropriate measures to assist parents in this task and in case of need,
are required to provide material assistance, especially with respect 1o such basic
needs as housing, food and clothing.

30. As any action involving children, including refugee children, should be {aken in line
with the principle of the best interests of the child (Article 3, CRC), UNMCR is
deeply concerned that under the proposed amendments, refugee chiidren during
the first two crucial years in Denmark will receive a reduced child allowance and
that this may have serious consequences for the care of refugee children and doas
not acknowledge their speciai position as refugees (Article 8) and as children
(Article 22, CRC). UNHCR is further concerned that the amendments, if adopted,
will lead to a differential treatment of refugee children compared to other children in
Danish society and that this would be inconsistent with Denmark’s commitments
according to international refugee and human rights iaw.

3 UN Committee on the Rights of the Child (CRC), General comment No. 6 (2005): Treatment of
Unaccompanied and Separated Children OQutside their Country of Origin, 1 September

2008, CRCIGCI2005/6, available at hitp:/iwww refworld.org/docid/42dd174b4 html, para. 18,

“ Supra, General comment No. 6 (2005): Treatment of Unaccompanied and Separated Chiidren
Qutside their Country of Origin, para. 90.
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Pension benefits: introduction of residency requirements (opfieningspringippet)
regarding refugee pension benefits

31

32

33.

34.

36.

The current legislation regulating old-age pension ensures that refugees have the
same old-age pension as Danish nationals by including the period of residence in
their country of origin in the caloulation for the entitlerment to the pension.™
According to the proposed amendments, the period of residence in the country of
origin shall no longer be taken into account when calculating refugses’ antitlements
io an old-age pension.

Simflar o immigranis and nationals who have lived abroad, refugees must, in
accordance with the proposal, reside in Benmark for 40 years after the age of 15in
order to obtain the full old-age pension. Many refugees are thus not likely to meet
the requirement for full pension. Older refugees will also have consfraing in
securing other forms of pension. For instance, the minimum: requirement of three-
years-residence may exclude some refugees from so-called “fraction pension”.

While the propased amendments would bring the calcutation of old-age pension for
refugees in fine with the rules for calculation of old-age pension for Danish citizens
and immigrants who have lived abroad, they do not take into consideration the
specific circumstances of refugees. Refugees who may have worked and would be
entitled {o pensions in their home countries will generally not be able to access
such pensions after they have fled. UNHCR regrets that this part of the proposal is
framed as a "harmonization” of the legislation as the preconditions for meeting the
residency requirements are fundamentally different for refugess.

Furthermore, the proposed amendments do not take into consideration that some
refugees may be siateless and therefore, as a matter of law, would be unable to
secure the benefits accorded to nationals of his or her country of former habitual
residence. Not having access to the fult old-age pension and other benefits in
Denmark will leave them in a very vulnerabie situation with litfle means to integrate.

5. As noted above, Article 9 of the ICESCR applies o alf older persons, including

refugees, and requires Slate parties to pay speciat atiention to this group, including
ensuring that they enjoy equal treatment in access fo non-contributory pension
schemes. [t prohibits any discrimination in the law, whether direct or indirect, on the
basis of a person's national or social origin, and which has the effect of impairing
the right to social security, including ofd-age pension.

The UN Comimittee on Eccnomic, Social and Cultural Rights has in its Genersl
GComment No, 19 on the Right to Social Security specified that:

“States Parties should, within the limits of available resources, provide non-
contributory old-age benefits, social services and other assistance for all
older persons who, when reaching the retirement age prescribed in national
legislation, have not completed a qualifying period of contributions or are not

% Supra, UNHCR's Observations on the proposed amendments to the Danish law on social
pension.



otherwise entitled to an old-age insurance-based pension or other social
security benefit or assistance, and have no other source of income."*

V. CONCLUSION

37, To conclude, UNHCR considers that the proposed amendments fall short of the
requirements of the 1951 Convention as they do not sufficiently take into account the
specific situation of refugees and because they lead to the unegual treatment and
enjoyment of the right to social security. The combined object and purpose of Adicles 23
and 24 of the 1951 Convention, as well as relevant human rights abligations, estabiish a
minimum standard of treatment with regard to social security, below which there wouild
he concerns that inhuman or degrading treatment could arise. The general principle that
refugees shall enjoy social security rights on par with nafionats should be upheld and
reinforced.

38, 1n line with international obfigations, UNHCR fecommends to remove {he residency
requirements from all social benefits for recognized refugees. Retaining the current
provisions of the refevant laws regulating unemployment, child care and pension benefits
of refugees, in order for refugees to receive the same penefits as the general national
poputation, would support this general position and acknowledge the special position of
refugees vis-a-vis other non-nationals.

UNHCR Regional Representation for Northern Ewope

Stockholm, August 2015

% Supra, General Comment No. 19: The right to social security (Art. 9 of the Covenant), para,
15.
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