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Horing - over forslag til Ridets direktiv om regler til bekmpelse af metoder til
skatteundgdelse, der direkte pdvirker det indre markeds funktionsmide,
COM(2016)26

Ved e-mail af 5. februar 2016 har Skatteministeriet anmodet om Advokatridets
bemarkninger til ovennevnte forslag.

Advokatradet har felgende bemarkninger:

1) Direktivforslaget indeholder flere henvisninger til OECD’s BEPS-initiativ. En
del af dette initiativs aktionspunkt 12 er, at der kan indfores regler om at
ridgivere i visse tilfzlde skal foretage indberetninger vedrerende deres
klienters dispositioner og overvejelser,

Advokatradet onsker i denne sammenhzng at pracisere, at i en dansk
sammenhzng er enhver form for kompromitiering af advokaters tavshedspligt
i forhold til de anliggender, som en klient velger at drafte med advokaten et
vidtrekkende og uacceptabelt indgreb i en helt grundleggende premis for
selve udevelsen af advokatgerningen.

2) Kommissionens direktivforslag, KOM(2016) 26 af 28. januar 2016
(Skatteundgaelsesdirektivet) er et minimumsdirektiv med forslag til regler til
bekampelse af selskabsskatteundgaelse. Det indeholder 6 specifikke regler:

fradragsbegransning for rentebetalinger
exitbeskatning

switch-over-klausul

generel anti-misbrugsregel

kontrollede udenlandske selskaber
hybride mismatch

samfund@advokatsamfundet.dk
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Advokatradet

3)

4)

5)

Danmark har allerede indfert en rzkke varmsregler vedrerende dele af de
punkter, der indgdr i direktivforslaget. Men der er ikke fuld
overensstemmelse mellem de gazldende danske regler og direktivforslaget,
der pd en rekke punkter er skrappere end de gzldende danske regler. Hvis
direktivforslaget vedtages, vil de danske regler derfor skulle tilpasses.

Forslaget indeholder en anti-misbrugsregel i art. 7. Den foresliede
omgaelsesklausul medferer en betydelig retsusikkerhed, sarligt for
internationale koncerner med danske aktiviteter, men ogsd for danske
koncerner med internationale aktiviteter. Bestemmelsen er bredt formuleret,
og det er vanskeligt at vurdere, hvornar og under hvilke omstendigheder, der
vil vere tale om et eller flere ikke-reelle arrangementer, hvor hovedformélet
eller et af hovedformalene er at opna en skattefordel”.

Det er endvidere vanskeligt at vurdere, hvornar arrangementer i stedet ma
anses for at veere tilrettelagt af velbegrundede kommercielle arsager, der
afspejler den gkonomiske virkelighed. Advokatridet finder fortsat, at
implementeringen af en bredt formuleret omgéelsesklausul af mere politisk
karakter som den her foresldede, er serdeles betznkelig, s®rligt henset til, at
bestemmelsens ordlyd og det ikke er nrmere afgrenset, hvornar et selskab
er etableret med henblik pad opndelse af en skattefordel. Hermed udhules
legalitetsprincippet i et omfang der gor, at Advokatridet anbefaler, at
Skatteministeriet genovervejer situationen.

Vedtagelsen af lovforslaget indebarer sdledes en betydelig retsusikkerhed,
som ferst kan forventes afklaret, nar domstolene har haft lejlighed til at tage
stilling til et storre antal sager. De forste sager kan ikke forventes endeligt
afgjort af Haejesteret inden for de naste 10 — 12 ar. Advokatradet har fremfart
dette forhold for, uden at Skatteministeriet har taget det i reel betragtning,
men Advokatridet finder fortsat, at en sddan situation er s®rdeles betznkelig
i en retsstat.

Hertil kommer, at fravaeret af en direkte og let adgang til foreleggelse i
medfor af Voldgiftskonventionen indebarer en s®rlig retssikkerhedsmassig
betankelig situation, idet det mé paregnes, at landendes forskellige tilgang til
implementeringen af direktivet uvergeligt vil fore til konflikter, hvor
skatteyderne er de eneste sikre tabere, hvis de to lande — som det ma
forventes vil ske i stigende omfang — ikke ser sig i stand til at na til enighed.

Med venlig hilsen

samfund@advokatsamfundet.dk
www.advokatsamfundet.dk
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Jeseer Leth \Iestergaard

Fra: Bo Sandberg <bsa@danskbyggeri.dk>

Sendt: 8. marts 2016 11:54

Til: Jesper Leth Vestergaard; JP-Jura og Samfundsgkonomi

Cc Britt Rasmussen; Michael Hoffmeyer; Torben Liborius; Henriette Thuen
Emne: Haeringssvar/bemaerkninger fra Dansk Byggeri til J.nr.16-0115195
Vedhzeftede filer: SKM-Heringsliste-EUKom-AntiTaxAvoidance-feb16.pdf
Opfolgningsflag: Flag for follow up

Flagstatus: Fuldfort

Til Skatteministeriet!

1) Forst og vigtigst, vil vi gere opmeerksom pa, at vi ikke optraeder pa Skatteministeriets interne danske heringsliste til
Kommissionens forslag til direktiv om skatteundgaelse mv. [KOM(2016)26] (se vedhzeftede) - hvis det er en generel
udeladelse i Skatteministeriets EU-relaterede haeringer, sa beder vi venligst om, at der bliver rettet op pa dette
misforhold fremadrettet, s Danmarks tredjesterste erhvervsorganisation ogsa kan fa mulighed for at ytre sig uden at
skulle foretage deteklivarbejde omkring verserende direktivforslag ferst.

2) Dernaest indholdsmeessigt:

o Dansk Byggeri kan som udgangspunkt IKKE stette Kommissionens forslag til direktiv om regler til
bekeaempelse af metoder til skatteundgaelse, der er en del af Kommissionens samlede forslag til "Anti Tax
Avoidance Package”

e EU-Kommissionens "Anti Tax Avoidance Package” skal ses som EU’s forslag til reaktion pa OECD’s
sakaldte "BEPS" proces (Base Erosion — Profit Shifting). Men OECD ‘s BEPS kortlzegning naede frem til, at
det skensmzessigt maksimalt var ca. 5% af selskabsskatteindtzgterne i EU, der var fejlallokerede — dvs. ca.
95% vurderedes at vaere korrekt allokerede mellem medlemsstaterne. Pa den baggrund finder vi, at
Kommissionens forslag er for vidtgaende, byrdefuldt og unedigt usikkerhedsskabende (blandt andet vil en
mzaangde dobbeltbeskatningsaftaler, DBO er skulle genforhandles

* Meget tyder pa, at sma lande bliver hardest ramt af Kommissionens forslag: Fzelles
minimumsbeskyttelsesniveau i det indre marked vil — alt andet lige - have en tendens til at forsteerke
incitamenterne til selskabers koncentration i de store lande.

o Det er beklageligt, at man ikke fra EU Kommissionens side har kunnet finde feelles fodslag med bl.a. USA
indenfor OECD-familien, jf. at USA fx i abenhed om banktransaktioner (FATCA) har vist sig som en god
allieret — og at det i det hele taget er problematisk med "muiltiple standards” internationalt.

« Konkret er bade den sakaldte "switch-over” og "exit-beskatning” ikke en del af OECD’s BEPS-pakke, og isaer
sidstnaavnte risikerer at fore til dobbeltbeskatning. Og i modsaetning til i OECD's BEPS-anbefalinger, geres
rentefradragsbegraensningsreglerne bindende.

* Country-by-country rapportering herer efter Dansk Byggeris mening kun hjemme i en bilateral skattekontrol-
sammenhaeng - og er ikke egnet til offentliggerelse/"gabestok” i en EU-sammenheeng, bl.a. fordi koncerners
tand-for-land-nagletal sdsom omszetning, markedsandele, beskeeftigelse mv. indeholder potentielt
konfidentielle markedsoplysninger, som ikke ber veere offentligt tilgeengelige for konkurrenter
(skatteoplysningerne har de respektive lande jo i forvejen adgang tif).

» Pa bundlinjen er EU-Kommissionens forslag til direktiv pa kant med medlemsstaternes suveraenitet i
skattespergsmal - og modproduktivt i forhold til de erhvervsmaessige og samfundsekonomiske muligheder for
vaekstskabelse, som EU ellers har s& bydende et behav for...

Venlig hilsen

Bo Sandberg

Chefpkonom

Analyseafdelingen

TIf. direkte: 72 16 01 42 - Mobil: 28 50 38 19

Vi samler byggerni, anlag og industri
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Skattemninisteriet

Att.: Jesper Leth Vestergaard
Nicolai Eigtveds Gade 28
1402 Kobenhavn K

8. marts 2016

Rédets direktiv om regler til bekzempelse af skatteunddragelse

Dansk Erhverv har den 5. februar 2016 modtaget et udkast til et ridsdirektiv om regler til be-
kempelse af metoder til skatteundgaelse, der direkte pavirker det indre markeds funktionsméde i
hering.

Generelle bemarkninger

Overordnet set er Dansk Erhverv positiv overfor, at der kommer flere flles direkte skatteregler i
EU, da de mange forskellige nationale selskabsskatteregelsat er en stor administrativ byrde for
virksomheder, der driver virksomhed i flere EU-medlemslande. De fxlles EU bor imidlertid traede
i stedet for nationale regler og ikke som her implementeres og indpasses i de allerede eksisterende
nationale selskabsskatteregelsaet.

Der laegges med direktivet op til, at medlemslandene kan indfore strengere regler end det fore-
skrives i direktivet. Dansk Erhverv er i forvejen betenkelig ved, at man pd EU-niveau indforer
skrappere skatteregler end i landene uden for EU. P4 den baggrund mé Dansk Erhverv derfor ad-
vare mod, at man i Danmark vil g endnu videre, da dette entydigt vil skade dansk erhvervsliv.

Der er tale om et yderst vidtgiende direktivforslag, der potentielt kan flytte provenu mellem EU-
medlemslandene og vare skadelig for store dele af europaisk erhvervsliv. Derfor forekommer det
underligt og for s vidt i strid med EU’s egne retningslinjer, at forslaget ikke indeholder konse-
kvensvurderinger af ekonomien for medlemslandene og virksomhederne.

I direktivet henvises der til, at direktivet knytter sig op til det omfattende arbejde om BEPS, som
er pagéet i OECD-regi, dette arbejde indeholder imidlertid ingen konsekvensanalyse, der ville
kunne sige noget retvisende om konsekvenserne af det fremlagte direktiv i forhold til medlems-
staterne og virksomhederne i de enkelte lande. Direktivforslaget bar derfor ikke fremmes, forend
der er udarbejdet en grundig konsekvensanalyse.

Forslaget om bekempelse af skatteunddragelse er delvist fedt som et barn af CCCTB-projektet, og
det forekommer derfor forkert, at man ikke forseger at undgd problemer med skatteunddragelse
ved at indfare en falles selskabsskattebase. En fzlles selskabsskattebase kunne pa en mere enkel
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mdde bekaempe skatteunddragelse samtidig med, at der ville vare store administrative gevinster
forbundet med det for virksomhederne. I stedet har man valgt en administrativ tung lesning, hvor
man risikerer, at de i forvejen indbyggede forskelle mellem landenes skattesystemer fortsat vil
spznde ben for at lase problemerne med skatteunddragelse.

Det fremhaves i direktivets prazambel, at der er et behov for at sikre, at skatten betales der, hvor
fortjenesten genereres og verdien skabes. Det er svaert at se, hvordan Danmark og andre smi ek-
sportorienterede lande kan tilslutte sig denne formulering, da en stor del af overskuddet i en lang
rakke af Danmarks storste virksomheder kan henfores til eksport. Hvis skatten af de varer, der
eksporteres fremover skal betales i andre lande end Danmark, s3 stdr Danmark til at miste et stort
provenu.

Specielle bemaerkninger

Rentefradragsbegraensningsregel

Direktivforslaget indeholder forslag om en ny EBITDA-rentefradragsbegransningsregel. I dansk
skatteret findes der allerede adskillige rentefradragsbegraensningsregler. Hvis man fra dansk side
overvejer at indfore EBITDA reglen, s bar man benytte lejligheden til at fjerne de eksisterende
danske rentefradragsbegraensningsregler, da man ellers vil stille dansk erhvervsliv dérligere end
konkurrenter i udlandet, samtidig vil et mere harmoniseret regelszt veere trid med Anden i
BEPS-arbejdet.

Exit beskatning, hybrid mismatch og cfc

Direktivforslaget indeholder forslag til exit-beskatnings, hybrid mismatch og cfc-regler. I Dan-
mark findes der allerede regler pd disse omréder, hvorfor det ikke synes nedvendigt at indfere nye
regler pd omridet. Hvis man mener, at de nye regler er bedre end de eksisterende, s& mi konse-
kvensen vaere, at man indferer dem ens i alle medlemslande, og dermed ophaver de eksisterende
danske regler.

GAAR

Direktivforslaget indeholder bestemmelser om en generel vaernsregel (general anti abuse rule).
Generelle viernesregler medforer stor retsusikkerhed for virksomhederne, og det ber derfor over-
vejes ngje, om man i Danmark ikke allerede er daekket ind af de mange specielle vaernsregler. Hvis
det besluttes at indfere en generel vaernsregel, si bor konsekvensen omvendt vere, at man fjerner
alle de specielle vaernsregler, for dermed at ligestille danske virksomheder med deres konkurren-
ter i andre EU-lande.

Side 2/3



Dansk Erhverv stiller sig naturligvis til ridighed for yderligere bemarkninger.

Mgt venlig hilsen

cob Ravn
Skattepolitisk chef
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DI-2016-01643

Skatteministeriet Dansk Industri
Nicolai Eigtveds Gade 28 Confederation of Danish Industry
1402 Kebenhavn K

Mail: juraogsamfundsoekonomi@skm.dk

Heringssvar - forslag til Radets direktiv om regler til beka2mpelse af meto-
der til skatteundgaelse, der direkte pavirker det indre markeds funktions-
made, COM(2016)26

Skatteministeriet har anmodet om eventuelle bemarkninger til ovennzvnte forslaget til
direktiv, jf. Skatteministeriets j.nr. 16-0115195.

Generelle bemarkninger

DI finder det kritisabelt, at forslaget, bl.a. i Grund- og nzrhedsnotat til Folketingets Eu-
ropaudvalg, (SAU Alm.del bilag 128), udleegges som overordnet blot at viere en udment-
ning af OECD’s BEPS anbefalinger. Der ma ikke herske tvivl om, at forslaget lzgger op
til, at landene i EU skal indfere restriktive og kontroversielle regler pa vasentlige omra-
der, som ikke er omfattet af OECD’s anbefalinger. Se neermere DI’s specifikke bemzrk-
ninger til de enkelte bestemmelser nedenfor.

Som felge af beslutningsprocedurerne i EU- der indebzerer, at vedtagelse eller &ndring
af regulering vedrarende beskatning normalt kraever, at alle EU-landene er enige - vil
vedtagelse af det foresldede direktiv fi en serlig varig karakter, som vil kunne st i vejen
for andre skatteforslag i EU og skattereformer i landene.

Forslaget tilsigter at begrense nogle forholdsvis fa store internationale virksomheders
(lovlige) skatteplanlegning, men forslaget paferer aget regulering og skaber usikkerhed
for langt flere virksomheder. I forhold til vurderingen af de ekonomiske konsekvenser af
forslaget er det vaesentligt at have for gje, at selskabsskatten kun udger ca. en tiendedel
af danske virksomheders samlede bidrag i form af skatter og afgifter til statskassen (se
f.eks. DI her). Mere restriktive regler rettet mod opgerelsen af selskabsskat kan have ne-
gativ betydning for virksomhedernes avrige bidrag.

Det er derfor vigtigt, at forslaget undergr en grundig behandling, herunder i forhold til
de ekonomiske konsekvenser for EU, de enkelte lande og virksomhederne. Det gzlder i
serdeleshed i det omfang forslaget gir leengere end OECD’s anbefalinger. Hverken EU
eller OECD har fuldt ud foretaget sddanne gkonomiske konsekvensanalyser.

H. C. Andersens Boulevard 18 | (+45)3377 3377
1787 Kebenhavn V digpdi.dk
Danmark di.dk CVR: 14077593



I ovennaevnte Grund- og narhedsnotat til Folketingets Europaudvalg anferes om de
samfundsekonomiske og erhvervsekonomiske konsekvenser (s. 10), at forslaget pa sigt
vil have en positiv strukturvirkning pé ekonomien i EU som helhed og i de enkelte med-
lemslande, herunder Danmark. Efter DI's opfattelse er der ikke belaeg for denne udleg-
ning.

I Grund- og nzrhedsnotat anferes det desuden i afsnittet statsfinansielle konsekvenser
(s. 9), at Danmark allerede har varnsregler vedrarende de elementer, der indgar i direk-
tivforslaget, "men pa enkelte omrader vil der vaere behov for mindre tilpasninger af
dansk selskabsskattelovgivning.” Efter DI's opfattelse underspiller denne sammenfat-
ning omfanget af nedvendige zendringer af dansk lovgivning, som nzrmere fremgar af
grund- og nerhedsnotatets afsnit om lovgivningsmzssige konsekvenser (s. 7 ff).

DI stetter, at OECD og EU-landene arbejder for, at det internationale skattesystem af-
spejler den agede internationalisering. DI har siledes blandt andet igennem
BUSINESSEUROPE og The Business and Industry Advisory Committee to the OECD
(BIAC) bidraget til arbejdet i OECD og EU. Det er afgorende, at EU ikke vedtager regule-
ring, som risikerer at skade erhvervslivet konkurrenceevne eller investeringsklimaet i
EU. Derfor er gennemforelse af en ekonomiske konsekvensanalyse afgarende.

Specifikke bemarkninger til de enkelte bestemmelser

Fradragsbegransning for rentebetalinger

Som omtalt i ovennaevnte grund- og nzrhedsnotat beregnes den danske indkomstbase-
rede rentefradragsbegraensningsregel i selskabsskattelovens § 11 C pa baggrund af ind-
komsten far renter og skatter (EBIT), hvorimod den regel, der er foreslaet af Kommissio-
nen beregnes pd baggrund af indkomsten for fradrag for renter, skatter og af- og ned-
skrivninger (EBITDA). Procentsatsen i den danske regel er hgjere (80 pet. mod 30 pet.),
men beregnes sdledes ogsi af et lavere belab, idet indkomsten i den danske regel er in-
klusive af- og nedskrivninger. Belsbsgransen for hvornar rentebeskzzring sker er ca. 3
gange hojre i den danske regel end i direktivforslaget. Skatteministeriet vurderer, at det
vil afhznge af den enkelte virksomheds forhold om den danske eller direktivforslaget er
strammest.

Ved koncernfinansiering igennem et moderselskab, kan store lande have en fordel i for-
hold til denne regel. Der henvises til vedlagte "position paper” fra BUSINESSEUROPE,
s. 5. Dette bar belyses n@rmere ved en skonomisk konsekvensanalyse.

Definitionen af laneomkostninger i forslagets artikel 2 ber praciseres i forhold til OECD
BEPS aktion 4.

Som bekendt har IASB i januar 2016 udstedt en ny standard i IFRS 16 om leasing, her-
under behandling af finansiel leasing, med virkning fra 2019. Det ber sikres, at direktiv-
forslaget rummer tilstraekkelig fleksibilitet til at tage hejde for den nye regnskabsstan-
dard og sddanne @ndringer fremover.



Exitbeskatning
Forslaget om exitbeskatning er ikke omfattet af OECD’s BEPS anbefalinger.

Den foreslaede bestemmelsen synes at g& lngere end nedvendigt for at opna formélet
om at begrznse usnsket skatteplanlegning.

Switch over-klausul
Forslaget om en switch over-klausul er jkke omfattet af OECD’s BEPS anbefalinger.

Bestemmelsen gér imod det danske udgangspunkt med territorialbeskatning af selska-
ber, jf. selskabsskattelovens § 8, stk. 2, og gir desuden imod princippet i OECD’s BEPS-
arbejde, som generelt snsker at beskatningen skal foregd der, hvor den ekonomiske akti-
vitet finder sted.

Generel anti-misbrugsregel
Forslaget om en generel anti-misbrugsregel er ikke omfattet af OECD’s BEPS anbefalin-

ger.

Hovedindholdet af den foresldede bestemmelse — "Arrangementer eller serier af sd-
danne arrangementer, der ikke er reelle og hvis hovedformal er at opnd en skatte-
Jordel, som virker mod formalet og hensigten med de ellers galdende skattebestem-
melser, lades ude af betragtning ved beregning af selskabsskattegrundlaget.” — vil
medfere betydelig retsusikkerhed.

Som det fremgar af horingssvarende vedrorende lovforslag L 167 (2014-15, 1. samling) —
"skattelypakken” om blandt andet en international omgaelseskiausul mv. — var der ud-
bredt bekymring for, at den omhandlede mere mélrettede omgéelsesklausulen vil give
anledning til usikkerhed ved fortolkning og anvendelse af bestemmelsen og derved skade
virksomhedernes retssikkerhed vaesentligt. Forslaget i EU direktivet har en meget bre-
dere anvendelse, idet bestemmelsen helt generelt finder anvendelse, og har derfor tilsva-
rende storre negativ betydning for retssikkerheden.

Det er DI's opfattelse, at en sddan generel retsusikkerhed vil skabe unedvendig usikker-
hed for virksomhederne og investeringsklimaet.

Beskatning af kontrollerede udenlandske selskaber (CFC)

Anvendelse af den foresldede regel er blandt andet betinget af, at den effektive selskabs-
beskatning i datterselskabslandet er lavere end 40 pct. af den effektive selskabsbeskat-
ning i EU-landet, hvor moderselskabet er hjemmeherende.

Det er DI's opfattelse, at det kan skabe betydelig uklarhed at anvende den effektive sel-
skabsbeskatning som grundlag for reglen. For koncerner med aktivitet i en lang raekke
EU-lande kan reglen skabe vaesentlig usikkerhed om reglernes anvendelse og egede ad-
ministrative byrder.

Hybrid mismatch
Den foresliede bestemmelse er ikke i overensstemmelse med OECD’s BEPS anbefalin-
ger. Der henvises til vedlagte position paper fra BUSINESSEUROPE, s. 10.
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BUSINESSEUROPES position paper er vedlagt som bilag. BUSINESSEUROPE reprz-
senterer mere end 20 millioner selskaber, 40 national erhvervs- og arbejdsgiverorgani-
sationer i 34 lande,

Med venlig hilsen

Sune Hein Bertelsen
Chefkonsulent, advokat



Bilag til DI’s horingssvar

BUSINESSEUROPE
POSITION PAPER B §

7/3/2016

Anti-Tax Avoidance Package

KEY MESSAGES

1 BUSINESSEUROPE fully supports fair tax competition and the objective to
fight fraud and evasion as it creates strong competitive distortions at the
expense of the vast majority of businesses who pay their taxes in full.

2 However, we are concerned that this proposal goes beyond the OECD
agreement and by raising effective corporate tax rates and deviating from
international agreements will put the EU at a competitive disadvantage in
attracting global investment. We are particularly concerned the Commission
has not produced an impact assessment for this proposal.

3 A statement at the ECOFIN council that ali Member States will revise their
national tax systems to be consistent with the OECD'’s standards would be
preferable and sufficient at this stage. The Commission could be given a
role to review whether appropriate changes have been made in line with
such a commitment.

WHAT DOES BUSINESSEUROPE AlM FOR?

EEENE

e On January 28, 2016 the EU-Commission presented a proposal for a
Directive containing measures to prevent tax avoidance and to improve the
functioning of the internal market. The Commission states that the Directive
is meant to ensure that Member States transpose the QOECD BEPS
recommendations into their national tax systems in a coherent and
coordinated fashion.

» However, we believe that by going beyond the OECD agreement the
proposal will undermine EU competitiveness, particularly by deviating from
international agreements.

« The Commission should withdraw its proposals, with Member States
agreeing only to implemnent the BEPS agreement.

KEY FACTS AND FIGURES

The OECD calculates that only around 5% of corporate tax revenues are currently
misallocated between countries. This compares with a gap in VAT revenue for
example of over 15% across the EU,

in 2012 businesses paid nearly € 2 trillion of taxes in the EU.
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BUSINESSEUROPE position on the European Commission’s Anti-Tax
Avoidance Package

BUSINESSEUROPE fully supports fair tax competition and the objective to fight
fraud and evasion as it creates strong competitive distortions at the expense of
the vast majority of businesses who pay their taxes in full. We recognise the need
to ensure that the international corporate tax system remains fit for purpose in
light of challenges from increasing globalisation and particularly increasing
digitalisation. For this reason, many BUSINESSEUROPE members have actively
contributed to discussion at the OECD on the Base Erosion and Profit Sharing
(BEPS) project through the BIAC.

The EU must not put investment and competitiveness at risk

However the Commission’s proposal covers a broad range of detailed national tax
matters which go beyond the OECD recommendations. Our principal concern is
that by acting as lone front-runner in implementing a directive that goes way
beyond the OECD BEPS agreement we will undermine the competitiveness of
EU industry or damage the EU’s attractiveness as an investment location.

For example, the BEPS measures are aimed at ensuring that tax is levied in the
country where the value and profit is created. This is hardly the case with e.g.,
the switch-over clause which resuits in taxation at the shareholder leve! and has
nothing to do with base erosion within the intemal market. Furthermore, the
provisions extracted from the CCCTB proposal (the deductibility of interest, the
switch-over clause, the general anti-abuse rule and the CFC rules) were part of
a broader, consolidated regime across countries with clear ambitions to enhance
growth, employment and investment in the EU. The measures now proposed by
the Commission will be directed against other Member States as well as third
countries. The aim is not to promote a single uniform market but to create tax
barriers in certain circumstances. This will have a negative impact on trade and
growth.

The proposal also covers a number of areas in which the OECD has
recommended best practices or has made no recommendation at all. Introducing
these provisions as minimum standards in contrast to OECD-BEPS
recommendations could also put European companies in a competitive
disadvantage with the rest of the world with the risk of driving key entrepreneurial
and management functions out of the EU. The US Congress has repeatedly
expressed that it would only accept OECD-BEPS changes supportive of US
businesses and the US economy. This view has been endorsed by the US
government.

BUSINESSEUROPE a.l.s.b.l.
AVENUE DE CORTENBERGH 168 — BE 1000 BRUSSELS — BELGIUM
TEL +32 (0)2 237 65 11 — FAX +32 (0)2 231 14 45 — E-MAIL main@businesseurope.su
WWW.BUSINESSEUROPE .EU —Follow us on Twitler @BUSINESSEUROPE
EU Transparency register 3978240853-79
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Moreover, in order to avoid fragmentation due to unilateral uncoordinated action
by Member States, the Commission argues that EU action in implementing the
OECD-BEPS recommendations is necessary. However, by giving Member
States the possibility to implement stricter rules, going beyond what is proposed
by the OECD, the risk of fragmentation remains unconstrained.

There is a further risk to EU competitiveness relating to the possibility that other
major economic regions will not fully implement the BEPS agreement. The
Commission’s proposal states that “the EU should encourage its international
partners to also adopt these higher standards”. However, the Directive would be
in place irrespective of actions taken by other countries. The US in particular has
expressed considerable reluctance to implement several of the action points in
the OECD-BEPS proposal'.

The Commission must follow its own rules and issue a full impact
assessment

In light of the clear danger to competitiveness, we find it unacceptable that the
Commission has not followed its own rules in issuing an impact assessment for
what is clearly a significant proposal.

We do not agree with the Commission’s argument that given the strong links to
the OECD project, evidence supplied in the Staff Working Document and
stakeholders’ input at a previous stage, an impact assessment is not necessary.

The fact that some, but not all, of the provisions have been extracted from the
original proposal for a Common Consolidated Corporate Tax Base (CCCTB) does
not alter the fact that this proposal for a Directive constitutes a new legislative
proposal and should be dealt with accordingly. In addition, the links to the OECD
are not consistent in the draft Directive.

In contrast to domestic legislation, when in place, a Directive is extremely difficult
to change. It is essential that there is a proper analysis regarding the effect on
economic growth, employment or the impact on the EU's investment environment
relative to the rest of the world, in the context of both global BEPS implementation
and part implementation.

1 See e.g. letters from US Congress to the Treasury Department on June 9 and August 27,
2015 as well as testimony of Robert Stack to Senate Finance Committee on December 1, 2015.

BUSINESSEURQPE position on the European Commission's Anti-tax Avoidance Package —
07/03/2016
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EU corporate tax rules must be consistent with global agreements

The key to the BEPS project’s success is consistent application. A majority of the
EU Member States are members of the OECD. By deviating from the international
agreements made at the OECD level, the EU will introduce double or multiple
standards undermining the consistency of the international tax system. Measures
like the switch-over clause will also require renegotiation of a large number of tax
treaties as well as amendments of rules on participation exemption.

BUSINESSEUROPE does not believe that the draft Directive will ensure an
appropriate and consistent implementation of the OECD's recommendations
within the EU. As stated above, the proposed minimum standard is not likely to
solve the problem of fragmentation. An agreed statement at an ECOFIN meeting
confirming that all Member States will revise their national tax systems to be
consistent with the OECD's recommendations would be more appropriate at this
stage. If desired by Member States, the Commission could be given a role to
review whether appropriate changes have been made in line with such a
commitment.

The proposal risks infringing on Member States’ competency on tax as well
as introducing further extra-territorial taxes

BUSINESSEUROPE is concerned that the draft Directive reduces the flexibility
for Member States to adjust their national tax systems. National governments
should be allowed to legislate in an open and transparent manner without running
the risk that the right to tax an economic transaction is transferred to another
Member State. The explicit or implicit elements of extra-territorial taxation are not
conducive to either economic efficiency or to national tax sovereignty. Several
proposals from the Commission have lately included such features {the FTT for
instance). To continue on such a path is very worrisome, in particular for smaller
Member States.

We are also concerned that “the Commission will [therefore] work to include state
aid provisions in negotiating proposals for trade and association agreements with
third countries, with a view to ensuring fair tax competition with its international
partners”, An increase of non-tariff barriers must be resisted.

BUSINESSEUROPE position on the European Commission’'s Anti-tax Avoidance Package —
07/03/2016
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Comments on specific proposals
a) Interest deductibility

From a principle peint of view BUSINESSEUROPE favours interest limitation
rules based on objective criteria, with the predictability and legal certainty that
follows with such rules.

However, by setting a cap of 30 percent of EBITDA, with the possibility for
Member States to introduce stricter rules, the interest limitation rule in the draft
Directive goes beyond the 10-30 percent of EBITDA corridor recommended by
the OECD. It also goes beyond the BEPS proposal in applying interest limitations
to intra-country interest payments and not just cross-border payments.

BUSINESSEUROPE is of the view that neither the OECD nor the EU-
Commission has taken into consideration the various conditions prevailing in
different countries.

Within a multinational enterprise (MNE) the borrowing for the entire group is often
made through the parent company (HQ), with the benefits that follow such an
arrangement. If the HQ is located in a large country with a big home market, the
EBITDA of the HQ will most likely be higher than if the HQ is located in a country
with a small home market. Hence, bigger countries have a distinct advantage
over smaller countries in attracting HQs if both countries apply the same EBITDA-
ratio. The advantage for MNEs with HQs in large countries could be decisive, for
example in a situation where two MNEs are competing over the acquisition of a
company and both MNEs need to finance the acquisition with debt. In such a
situation, the MNE with its HQ located in a big home market will, to a greater
extent, be able to deduct the interest costs. In this context, it needs to be
recognized that it is often not possible to allocate interest costs from the HQ fo its
subsidiaries.

The small country disadvantage is not mitigated by the group ratio clause in
paragraph 3 in the draft Directive. MNEs from large economies generally have a
higher indebtedness. The group ratio rule will therefore be more favourable for
MNEs based in large countries.

Smaller economies have no way of addressing the above-mentioned distortions.
The fact that these issues were not analysed by the OECD is perhaps not
surprising, considering that the BEPS project was orchestrated by G20, being the
19 biggest countries in the world. However, considering the fact that many EU
Member States have small home markets, it is more surprising that the EU has
not elaborated on these differences.

BUSINESSEUROPE position on the European Commission’s Anti-tax Avoidance Package —
07/03/2016
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An EU cap of 30 percent EBITDA in a Directive will seriously limit the possibility
for future upward adjustments, with a negative impact on the investment,
economic growth and competitiveness in the European Union.

In article 2 paragraph 1 there is a definition of ‘borrowing costs'.
BUSINESSEUROPE finds this definition far too vague and difficult to interpret.
This level of uncertainty regarding interpretation is not acceptable in a Directive.
In OECD's BEPS action point 4, it is expressed that certain foreign exchange
losses on borrowings and instruments could be included in the definition of
interest. The OECD does however not offer any guidance on how to apply this in
practice. As far as BUSINESSEUROPE is aware, no country has successfully
included foreign exchange losses in their interest limitation rules in a way that
makes it simple and predictable for the taxpayer. It is unclear whether or not
foreign exchange losses are covered by the definition in the draft Directive. For
the reasons just described, BUSINESSEUROPE is of the opinion that such
losses should be excluded. It can also be questioned whether an inclusion of
foreign exchange losses is compatible with EU law.?2 A clear definition of
borrowing costs is crucial in order to have interest limitation rules that are
predictable and easy to apply. There is also an imbalance in the formula for
calculating the net interest income/cost. The income to be included is much
narrower compared to the costs being included. The determination of what to
include in income and costs should be more uniform.

The proposal in the draft Directive makes it possible to carry forward borrowing
costs that have not been deducted, as well as unused EBITDA capacity.
BUSINESSEUROPE strongly supports this, since it will make it possible for
companies with fluctuating earnings to reduce the negative impact that the
interest limitation rules would otherwise have.

The interest limitation appears to discriminate against countries without a
consolidated tax return. If the notions of ‘EBITDA’ and ‘exceeding borrowing
costs’ were able to be assessed on a consolidated basis within a country, this
would have a more limited impact as positive EBITDA excesses of one member
in the Group could be offset to reduce the limitations of another company in the
Group. The Commission fails to address how a system without consolidation can
function in conjunction with the proposed interest limitation rules.

It is notable that the OECD recommended a Group ratio rule based on the net
interest to EBITDA ratio, whereas the EU draft Directive proposes such a rule
based on the debt to equity ratio in each company compared to the same ratio in
the whole group. The fact that the Commission's proposal deviates from the
OECD recommendation is clearly not consistent with the proposed goal of a
uniform implementation.

2 C-293/06 - Deutsche Shell.

BUSINESSEUROPE position on the Eurcpean Commission's Anti-tax Avoidance Package —
07/03/2016
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Introducing minimum standards in a Directive that limits the possibility for future
adjustments is, to say the least, highly questionable. As an example, IASB has
developed new accounting standards for leasing that will come into effect in 2019.
The new standards will have an impact on a Group ratio rule.

There should also be a possibility to demonstrate that the interest expense has
been incurred for a valid business reason, even when exceeding the fixed ratio
threshold. This would also make the rules more compatible with EU law?®.

BUSINESSEUROPE shares the view that the interest limitation rule shall not be
applied to financial undertakings. However the exemption of financial
undertakings raises several questions. Captive insurance and reinsurance
companies need to be properly considered. There is no guidance how to apply
the Group ratio rule for a Group that has both entities that are subject to the
interest limitation rules as well as entities that are exempt. In such a situation,
shall the Group ratio be based on the entire Group or should financial
undertakings not be considered when calculating the Group ratio? This is just one
example of the many difficulties the exemption will give rise to.
BUSINESSEUROPE calls for much more guidance and clarity in this regard.

b} Exit tax

A proposal for exit taxation is not included in the BEPS recommendations, nor
does it belong in the Internal Market. It is also questionable whether the proposal
is consistent with the jurisprudence of the European Court of Justice (ECJ) as it
is likely to result in an unjustified restriction on the fundamental freedoms, such
as the freedom of establishment and the freedom of movement of capital. With
this in mind, it is difficult to view the proposal as a minimum standard since a
stricter legislation likely would be a breach of EU law.

Many countries have some form of exit tax and need to respect the limitations set
forth in ECJ case law. If other countries wanted to adopt such a provision, but
for various national policy reasons have chosen not to do so, the national tax
sovereignty of the Member States should be respected.

Furthermore, the proposed exit tax clause also seems to go beyond what is
necessary to combat tax avoidance as the proposal covers situations where the
Member State continues to have tax jurisdiction over the assets that are
transferred, such as in the case of transfers of assets from a head office to a
permanent establishment in another Member State.

3 C-524/04 — Thin Cap.

BUSINESSEUROPE position on the European Commission's Anti-tax Avoidance Package —
07/03/2016
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¢) Switch-over clause

A switch-over clause is not included in the OECD-BEPS recommendations. This
is not surprising since such a measure clearly diverts from the principle of taxing
profits where the economic activities take place and the value is created. In fact,
this is the provision in the draft Directive that strays furthest from merely tackling
base erosion and profit shifting and has the greatest likelihood of impeding
national tax sovereignty. It forces Member States to abandon the long-
established principle of capital import neutrality by effectively turning a Member
State’s exemption system into a credit system, without regard to whether there is
substance or an appropriate level of activity in the subsidiary. The principle of
capital import neutrality has traditionally been used by smaller Member States
such as e.g., Sweden. However, in recent years it has also been adopted by
countries such as Germany and the UK, and it has been proposed in the US as
an essential feature of a much-needed reformed tax system. Capital import
neutrality is also an important principle in order to foster efficiency and growth in
an economic union.

This proposed clause will also impact legitimate business structures where the
country of investment may have determined, for legitimate national policy
reasons, to apply a low corporate income tax rate in order to encourage
investment and attract business operations. Investments in genuine economic
activities should not be considered tax avoidance simply because they are
located in low tax jurisdictions. Furthermore, it is also likely that the proposed
switch-over clause will disproportionately affect investment in developing
countries, which often use compelitive corporate tax rates or tax-reducing
incentives to attract foreign investment.

Many Member States have tax treaties with exemption provisions. Without a safe-
harbor clause, a measure like the switch-over would clearly require renegotiation
of a large number of bilateral tax treaties.

A switch-over clause is sometimes used by countries as an alternative to CFC
rules. In the draft Directive, however, it is proposed to be applied in conjunction
with CFC rules, with the risk of muitiple taxation and interaction with participation
exemption rules as a result. At the outset of the CCCTB, the switch-over clause
was seen as THE anti-abuse measure, applied uniformly. The present proposal
is anything but the original proposal under CCCTB. In addition, the proposed
switch-over clause looks at national statutory rates. Since it is the statutory rate
in the Member State receiving the income that will be decisive for the application
of the measure, it will be enacted differently within the EU causing a distorted and
fragmented, as opposed to uniform, tax environment. Such a scenario does not
facilitate a level playing field and may very well be in violation of EU law.

BUSINESSEUROPE position on the European Commission’s Anti-tax Avoidance Package —
07/03/2016
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d) General anti-abuse rule

A general anti-abuse rule (GAAR) is not included in the OECD-BEPS
recommendation.

BUSINESSEUROPE believes that the proposed GAAR may be in conflict with
national GAARs and developed case-law. It may also be in conflict with other EU
GAARs such as the one contained in the Parent-Subsidiary Directive (“main
purpose or one of its main purposes” instead of “essential purpose”) or the one
contained in the Recommendation on the tax treaties (“unless it is established
that it reflects a genuine economic activity”). Irrespective of whether the test relies
on the main purpose or one of the main purposes or the essential or principal
purpose (as stated in relation to the principal purpose test in BEPS Action 6), the
focus of any EU proposed GAAR must be on the artificiality of the arrangement
as such and not only on the purposes or intentions when entering into the
arrangement.

For an EU GAAR to work effectively, it must be consistently interpreted and
applied by the different Member States. However, it should be noted that itis very
difficult to draft a wording that is appropriate in each territory given different
systems and varying needs in different Member States. For example, the ATAP
refers to the ‘object or purpose' of the applicable tax provisions, but such
terminology is frequently not clear and is often subject to debate and
misinterpretations.

The fact that some countries, e.g. the UK, spent years crafting their GAAR reflects
the complexity and the time frame that can be required to get it right. Rushing
through some quickly put together wording that is intended to apply in all Member
States despite their different legislative positions and case law is not appropriate.

Without sufficient clarity, the GAAR will have a negative impact on business
investment between EUU Member States and inbound investments from third
countries inio the EU.

e) CFC legisliation

The OECD concluded that CFC rules should be addressed at a national level,
recognizing that countries will want to implement the most appropriate regime to
complement their wider corporate tax strategy. The draft Directive, on the other
hand, proposes a much more rigid “one size fits all” framework, with little room
for adjustment at the national level.

BUSINESSEUROPE position on the European Commission’s Anti-tax Aveidance Package —
07/03/2016
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Shareholdings in establishments of other EU Member States are excluded.
However, where investments outside of the EU are made through a chain of
entities in multiple Member States, it appears that each Member State could seek
to tax the income simultaneously. There is no mechanism in the draft Directive
indicating that such taxes would be creditable against another tax. It is also not
clear which Member State (if any) would have predominant taxing rights.
Ultimately this could lead to many layers of taxation on the same income, without
ever receiving a credit. Additionally, different tax rates and holding percentages
in different Member States will mean that the rules will apply in different EU
holding companies at different times, making the rules incredibly complicated to
apply in practice.

In addition, using effective rates of taxation instead of blacklisted countries or
statutory rates of taxation will increase the administrative burden since it will
require repetitive analysis to be completed each year. Furthermore, the measure
gives different results for different Member States. The rationale behind this is
unclear and the provision may potentially be in breach of EU law.

The fact that the draft Directive discriminates against genuine economic activity
in non-Member States is also questionable since it may have a negative effect on
the economic interests and attractiveness of countries that introduce CFC rules
in this form.

f) Hybrid mismatches

The proposal on hybrid mismatches is not consistent with the OECD
recommendations. Whereas the latter only apply to group hybrids and tax
structured arrangements, the rule in the draft Directive does not seem to be
limited in this way. As a result, this could result in a number of uncertainties,
including the following:

Will an issuer of public instruments need to be able to demonstrate the taxation
of its holders in order to show that the hybrid rules do not apply (and is this
possible)?

The OECD had considered applying the hybrid rule more generally, but
concluded that a targeted approach was appropriate. It is not clear as to what the
position of the draft Directive is in this regard.

The draft Directive also takes a different approach to determining whether there
is a hybrid financial instrument, looking only at legal characterization and a
different approach to the counteraction, by requiring that the income be taxed in
the country receiving the payment — rather than denying the tax deduction in the
country where the payment has its source. If Member States are to implement

BUSINESSEURQPE position on the European Commission’s Anti-tax Avoidance Package —
07/03/2018
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the proposed rules for hybrid instruments with counterparties within the EU while
adopting the OECD recommended rules for third country counterparty
instruments, this will lead to different sets of rules, depending on where the
counterparty is located. This inconsistency and double standard would increase
the risk of mismatches as well as the administrative burden for companies.

BUSINESSEUROPE position on the European Commission's Anti-tax Avoidance Package —
07/03/2016
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Hpringssvar vedrgrende Forslag til Radets direktiv om regler til bekmpelse af metoder til
skatteundgaelse, der direkte pavirker det indre markeds funktionsmade

Erhvervsstyrelsens Team Effektiv Regulering (TER} har modtaget ovennazvnte direktiv i hgring.
TER har fglgende bemaerkninger om de administrative konsekvenser for erhvervslivet.

TER vurderer, at direktivet medfgrer administrative konsekvenser under 4 mio. kr. arligt. De bliver derfor ikke
kvantificeret yderligere.

TER vil i forbindelse med implementering af direktivet foretage narmere kvantificering af de administrative
konsekvenser,

Erhvervsstyrelsen har ikke yderligere bemazrkninger.

Med venlig hilsen
Signe Jensen
Erhvervsstyrelsens EU-Koordination

Fra: Jesper Leth Vestergaard [mailto:Jesper.l.Vestergaard@skm.dk]
Sendt: 5. februar 2016 10:25

Emne: Hgring af Forslag til Radets direktiv om skatteundgdelse, COM(2016)26

Hermed fremsendes forslag til direktiv om regler til bekzmpelse af metoder til skatteundgaelse, der direkte
pavirker det indre markeds funktionsmade, som fremsat af EU-Kommissionen den 28. januar 2016.
Skatteministeriet skal anmode om eventuelle bemzarkninger til udkastet senest den 7. marts 2016.

Med venlig hilsen

lesper Leth Vestergaard

Lovgivning og @konomi
Selskab, Aktionaer og Erhverv
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FSR — danske revisorer

Hgring om forslag til Radets direktiv om regler til Krongrinsessegade 8
bekzampelse af metoder til skatteundgdelse, der Tetefon +45 3363 8101
direkte pavirker det indre markeds fer@r dk
funktionsomrade, COM(2016), H035-16.

CVR.550972 16
Danske Bank

Reg. 9541

Konto nr. 2500102295
Skatteministeriet har den 3. februar 2016 fremsendt ovennazvnte forslag til

direktiv til FSR- danske revisorer med anmodning om bemzerkninger.

FSR - danske revisorer er som udgangspunkt enige i, at det kan vaere nadvendigt
og formalstjenligt med skatteregler, der s3 vidt mulig sikrer, at virksomheder ud
fra en skattemaessig betragtning kan handle pd lige vilkdr. Samtidig er det efter
FSR - danske revisorers opfattelse fornuftigt, at det med direktivet forsgges at
koordinere implementeringen af veernsreglerne fra BEPS m.v. inden for EU. En
ukoordineret implementering vil indebzere en betydelig risiko for, at virksomheder,
der har aktiviteter indenfor mange eller alle EUJ medlemslandene, vil opleve en
urimelig administrativ byrde som folge af store forskelle i reglerne fra land til land.

Det er dog vigtigt, at de regler, der indfores med henblik pd at bekampe
skatteundgdelse, ikke | unpdig grad pdvirker virksomhederne i negativ retning,
f.eks. hvis reglerne medfarer begraensninger i investeringer eller bliver meget
administrativt vanskelige at hindtere.

I den forbindelse bemaerker FSR - danske revisorer, at de i direktivforslaget
indeholdte regler er meget vidtgdende, og vil indebaere en hel del andringer i
dansk skattelovgivning.

Danmark bar i sterre eller mindre omfang allerede vaernsregler indenfor alle de
omrdder, som direktivet omfatter. P8 nogle omr3der indeholder direktivet
imidlertid regler, der er strammere end de tilsvarende danske regler. Dette gaelder
navnlig reglen om en generel omgaelsesklausul, jf. forslagets artikel 7, reglen om
rentefradragsbegraensning, jf. forslagets artikel 4, og reglen om exitbeskatning, jf.
forslagets artikel 5. Desuden vil der efter forslagets artikel 6 ske en delvis
ophevelse af territorialprincippet for selskaber, jf. selskabsskattelovens § 8.



FSR - danske revisorer skal henstille til, at der arbejdes for en sa begrzenset
andring som overhovedet muligt af de allerede gzldende danske skatteregler pd
de omrader, der er omfattet af forslag til direktivet.

Vi skal endvidere opfordre til, at der i forbindelse med en Implementering af
direktivet foretages en grundig vurdering af, | hvilket omfang eksisterende
vaarnsregler kan "saneres”, forenkles eller opheeves, sdledes at implementering af
direktivet ikke blot fajer yderligere lag af kompleksitet til allerede overordentligt
komplicerede regelsast.

FSR - danske revisorer har fglgende specifikke bemaarkninger til artiklerne i
direktivforslaget.

Artikel 7 Generel anti-misbrugsregel

Det giver efter FSR ~ danske revisorer anledning til store retssikkerhedsmeaessige
bekymringer at indfore en generel omg3elsesklausul.

Som omagaelsesklausulen (anti-misbrugsreglen) i forslagets artikel 7 er formuleret,
er der tale om en vaesentlig udvidelse i forhold til den nyligt indfarte ligningslovens
§ 3, som kun galder | relation til fordele efter et EU-direktiv eller en
dobbeltbeskatningsoverenskomst.

En generel omgdelsesklausul, som den er skitseret | direktivforslaget, vil medfare,
at omgaelsesklausulen principielt kan bringes i anvendelse i alle tilfelde, hvor
transaktioner vurderes at veere "ikke-reelle” og at veere gennemfert med det
primere formal at opnd en skattefordel. Konsekvensen heraf er, at
transaktionerne tilsidesattes skattemaessigt. Dette indebaerer stor retsusikkerhed
for selskaberne, idet der herved vil blive skabt usikkerhed om, hvorvidt der kan
stottes ret pd ordlyden af lovgivningen. Det vil ligeledes efter FSR - danske
revisorers opfattelse medfore risiko for en veaesentlig forpgelse af antallet af
skattesager mellem SKAT og selskaberne og pé lzengere sigt medfore en vassentlig
endring pa grundlaggende danske retsprincipper pd skatteomridet.

FSR - danske revisorer skal derfor indtreengende anbefale, at der arbejdes for, at
anvendelsesomradet for en omgdelsesklausul begreenses mest muligt, og at en
s&dan klausul kun kan anvendes vedrorende omrider, der p8 forhdnd er fastsat |
lovgivningen.
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Det fremgar af praeamblens afsnit (5), at reglerne ikke blot skal modvirke
skatteundgdelse, men ogs8 modvirke dobbeltbeskatning. Dette sidstnazvnte
formdl synes ikke i tilstraekkeligt omfang at veaere indarbejdet i selve
direktivforslaget. For sa vidt angar den generelle anti-misbrugsregel synes der
sdledes at vaere behov for en bestemmelse om, at denne - hvis den i forhold til en
koncern bringes i anvendelse i forhold til en graenseoverskridende transaktion eller
en granseoverskridende struktur i én jurisdiktion med den virkning at der ved
beskatningen i denne stat ses bort fra den pigzldende transaktion eller
arrangement - tillige skal finde anvendelse ved beskatningen i den anden stat.

Et eksempel herpd kunne f.eks. vaere et koncerninternt leasingarrangement, hvor
skattemyndighederne i leasingtagers hjemland tilsidesztter leasingarrangementet
med den virkning at leasingtager naegtes fradrag for de betalte leasingydelser. I
54 fald bor leasingarrangementet tillige tilsideszettes | leasinggivers hjemland, med
den virkning at leasinggiver Iikke skal beskattes af de modsvarende
leasingindtagter. Der synes tillige at vaere behov for en bestemmelse om, at der
i s3danne tilfelde skal veere mulighed for at undg8 beskatning af leasingydelserne
{der jo rent faktisk vil vaere betalt, men tilsidesat som veerende leasingbetalinger)
som tilskud eller udlodning, eventuelt betinget af, at betalingerne tilbagefares.

Artikel 4 Regel om begraensning af rentebetalinger

Efter FSR - danske revisorers opfattelse repreesenterer direktivforslagets artikel 4
ogsa en vaesentlig andring i forhold til de geldende regler om
rentefradragsbegraznsning i selskabsskattelovens §§ 11, 11 B og 11 C.

Selvom grundlaget for rentefradragsbegrzensningen i forslagets artikel 4 er
selskabets EBITDA (| modsetning til selskabsskattelovens § 11 C, hvor grundlaget
er selskabets EBIT}, vil en reduktion af de fradragsberettigede renter til kun at
udgere maksimalt 30 % af grundlaget, i mod de efter danske regler nuvarende
80 % af grundlaget, i mange tilfeelde medfere en veaesentlig reduktion af
selskabernes mulighed for at fradrage renteudgifter, til skade for fremtidige
investeringer,

Det skal ogsd bemaerkes, at langt flere mindre og mellemstore virksomheder kan
blive omfattet af regelszettet med en reduktion af bundgraensen til 1.000.000
(forudszettes EUR) fra den nuvaerende greense pd 21.300.000 kr. i
selskabsskattelovens §§ 11 B og 11 C. Det skal i denne forbindelse bemeerkes, at
bundgraensen ved indfarelsen af SEL §§ 11 B og 11 C netop blev fastsat under
hensyntagen til at undgd, at for mange mindre og mellemstore selskaber og
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koncerner skulle blive omfattet af disse administrativt tunge regler (bundgransen
var oprindeligt teenkt sat til 10 mio.kr., men blev | lovforslaget heevet til 20
mio.kr.). En nedszttelse af bundgreensen til 1 mio. EUR vil vaere et stort
tilbageskridt, og vil uden tvivli medfgre, at et betydeligt antal selskaber og
koncerner, der ikke i dag er omfattet af regelsasttet, fremover vil blive det.

FSR danske revisorer skal derfor opfordre til, at Danmark arbejder for, at
direktivets bundgraense haeves til f.eks. 3 mio. EUR.

Da implementering af direktivforslaget vil ngdvendiggere en andring af de danske
rentefradragshegransningsregler skal FSR - danske revisorer anbefale, at man
benytter lejligheden til at foretages en grundleeggende revurdering og omskrivning
af de eksisterende regler i SEL §§ 11, 11 B 0g 11 C, dels med henblik pa forenkling
og harmonisering, og dels med henblik pd afklaring af en lang reekke spergsmal,
som fortsat er uafklarede. Farst og fremmest bar det overvejes, om det virkelig er
nedvendigt med tre forskeliige regelsaet inden for dette omrade. Danmark er et af
de f3 - hvis ikke det eneste - land med s8 stort et antal forskellige regler pd
omrddet. Den Internationale tendens synes at g8 mod, at selskabers rentefradrag
begranses til en narmere fastsat procentdel af selskabets resultat for renter
{eventuelt for renter og afskrivninger). Dette afspejler sig da ogsa af
direktivforslaget, der netop peger pa en s3dan model. Efter vores opfattelse bor
det derfor overvejes at ophaeve SEL §§ 11 og 11 B.

Artikel 5 Exitbeskatning

FSR - danske revisorer skal henlede opmaerksomheden p3, at direktivforslagets
artikel 5 ligeledes er en stramning i forhold til danske regler, idet
henstandsperioden pd 7 ar efter de nuvarende danske regler |
selskabsskattelovens §§ 26 og 27 nedsattes til 5 ar efter direktivforslaget.

Det er fortsat FSR - danske revisorers gpfattelse, at der er flere veesentlige

uhensigtsmaessigheder i forbindelse med de gezeldende regler om exitbeskatning,

ndr et selskab flytter bestdende virksomheder over landegranserne, herunder at

der udlpses skat af aktiver, der udelukkende er anskaffet af selskabet med henblik
o o

pa at indga i selskabets drift.

FSR - danske revisorer hilser det dog meget velkomment, at der med
direktivforslaget vil blive indfert regler mellem medlemslandene om fastszettelse
af indgangsveerdi i det land, der flyttes til, svarende til den beskatningspligtige
handelsvasrdi, der er grundlag for exitbeskatningen i det land, der flyttes fra. Det
er dog en forudsztning for, at dette kan vare med til at opveje de
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uhensigtsmaessigheder, der er ved exitbeskatningen, at indgangsvaerdien fér fuld
skattemasssig veerdi | det land, der flyttes til, ligesom en eventuel
afskrivningshorisont ikke skal overstige perioden for betaling af exitskatten.

I den forbindelse bor det ogsa ngje overvejes, om der skal ske forrentning af en
henstandssaldo set | lyset af det formdl, der er med at indfore regler om
exitbeskatning. Exitbeskatningen er blot en fordeling af beskatningsretten til en
razkke aktiver mellem to stater, og der er sdledes ikke noget reelt grundlag for at
fraflytterlandet pdlaegger selskaberne en rentebyrde, der ikke opvejes af det land,
der flyttes til.

Foreningen star gerne til radighed for uddybning af kommentarerne.

Med venlig hilsen

Bjarne Gimsing Kasper Bring Truelsen
Formand for skatteudvalget Skattekonsulent
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Til Skatteministeriet
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Med venlig hilsen
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