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Annex I - Procedural information 

1. Initiative key information 

Leading DG: DG Competition 

Agenda planning reference: 2017/COMP/001 

Initiative title: Legislative proposal - Enhancing competition in the EU for the benefit of 

businesses and consumers – Reinforcement of the application of EU competition law by 

national competition authorities 

Expected adoption of legislative proposal: 1st quarter 2017 

2. Reports on the functioning of Council Regulation 1/2003 

During 2013 and 2014 DG Competition conducted an assessment of the functioning of 

Council Regulation 1/2003.  

As part of this new assessment, DG Competition examined a range of areas that either were 

not addressed by Regulation 1/2003, were addressed in a general way but a need for a detailed 

response has subsequently arisen in practice, or have emerged as new issues. 

Based on the results of this assessment, the Commission adopted in July 2014 the 

"Communication from the Commission - Ten Years of Antitrust Enforcement under 

Regulation 1/2003: Achievements and Future Perspectives"
1
 ("the Communication"). The 

Communication concluded that the enforcement of the EU competition rules had considerably 

increased as a result of the achievements of the Commission, the ECN and the national 

competition authorities (NCAs). The guidance provided by the Commission to stakeholders, 

NCAs and national courts and the cooperation within the ECN had favoured the coherent 

application of the EU competition rules throughout the EU and boosted the enforcement of 

EU competition rules. However, the Communication also concluded that it was important to 

build on these achievements to create a truly common competition enforcement area in the 

EU, in particular by:  

- further guaranteeing the independence of NCAs in the exercise of their tasks and that they 

have sufficient resources; 

- ensuring that NCAs have a complete set of effective investigative and decision making 

powers at their disposal; 

- ensuring that powers to impose effective and proportionate fines are in place in all Member 

States; 

- ensuring that well-designed leniency programmes are in place in all Member States and 

consider measures to avoid disincentives for corporate leniency applicants. 

                                                 
1  http://ec.europa.eu/competition/antitrust/legislation/antitrust_enforcement_10_years_en.pdf 

http://ec.europa.eu/competition/antitrust/legislation/swd_2014_230_en.pdf  

http://ec.europa.eu/competition/antitrust/legislation/swd_2014_231_en.pdf. 
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This exercise built on the previous "Report on the functioning of Regulation 1/2003"
2
 of 2009 

which had found that the new competition enforcement system had positively contributed to a 

stronger enforcement of the EU competition rules, but that some aspects merited further 

evaluation, in particular, with respect to making NCAs' enforcement tools and fining powers 

more effective.   

3. Evidence used to support the Impact Assessment 

By way of follow-up to the Communication, extensive fact-finding has been carried out by 

DG Competition in cooperation with NCAs on all the objectives identified by the 

Communication in order to have a detailed picture of the status quo.  

In addition to the Communication on ten years of Regulation 1/2003 and the Report on five 

years of Regulation 1/2003, noted above, the fact-finding built on the following Reports: 

- Investigative Powers Report (31 October 2012), which provides an overview of 

investigative procedures within the ECN.
3
  

- Decision-Making Powers Report (31 October 2012), which provides an overview of 

decision-making powers within the ECN.
4
  

- Report on the Assessment of the State of Convergence with the ECN Model 

Leniency Programme (15 October 2009).
5
 

- Several publications on the impact of competition, such as the OECD report "Fact-

sheet on how competition policy affects macro-economic outcomes" (October 2014) 

Fact-finding within the ECN 

For the preparation of this Impact Assessment, DG Competition relied on fact-finding carried 

out by three ECN working groups: the Working Group on Cooperation Issues and Due 

Process, the Cartels Working Group and the ad-hoc Working Group on Fines and Related 

Issues. Detailed questionnaires have been sent on the different issues raised in the 

Communication. 

Moreover, the fact-finding done at the level of the respective working groups was further 

discussed and reviewed at a higher level in the context of the ECN Plenary meetings, and 

finally at the highest level during the ECN Directors-General meetings, attended by the Heads 

of the NCAs and DG Competition. 

On the basis of all the information gathered, the Commission has decided to carry out an 

Impact Assessment in order to define in more detail the scope of the identified problems and 

the objectives to be achieved and assess the different policy options to address them. 

4. Organisation and timing 

4.1. Inter-Service Steering Group  

                                                 
2  http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52009DC0206&from=EN and http://eur-

lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52009SC0574&from=EN. 
3  http://ec.europa.eu/competition/ecn/investigative_powers_report_en.pdf. 
4  http://ec.europa.eu/competition/ecn/decision_making_powers_report_en.pdf.  
5  http://ec.europa.eu/competition/ecn/model_leniency_programme.pdf.  
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An Inter-Service Steering Group (ISSG) was set up in October 2015. In total four meetings 

have been held on the following dates: 22 October 2015, 19 May 2016, 23 June 2016 and 14 

July 2016.  

The following Directorates-General and services participated: BUDG, CNECT, ECFIN, 

ENER, ENV, FISMA, GROW, JUST, MARE, MOVE, OLAF, TRADE, LS and SG. 

The feedback received from these Directorates-General and services has been taken into 

account in the draft Impact Assessment Report. 

The ISSG approved the Inception Impact Assessment that was published in November 2015 

and the draft Impact Assessment Report. 

The minutes of the meeting held on 14 July 2016 were submitted to the Regulatory Scrutiny 

Board. 

4.2. Consultation of the Regulatory Scrutiny Board 

This draft Impact Assessment Report was submitted to the Regulatory Scrutiny Board on 31 

August 2016 and a meeting took place on 28 September 2016. 

The table below provides an overview on, and, where necessary, brief explanations about, the 

changes introduced in the revised draft Impact Assessment Report after the meeting on 28 

September 2016 and the main recommendations for improvements of the Regulatory Scrutiny 

Board. 

Main Recommendations for improvements Overview of changes in the revised draft 

IA Report & explanations 

(1) Demonstrate relevance of identified 

problems. The report should go beyond the 

general statement that more competition 

enforcement is better and present further 

evidence to demonstrate the untapped potential 

of more effective NCA enforcement of 

competition rules. It could achieve this by 

adding anecdotal evidence (i.e. examples of 

cases that NCAs were not able to deal with), 

comparing Member States' performances, or 

using other relevant facts drawn from the 10 

years of cooperation between the Commission 

and Member States on enforcement. 

Section 2 of the revised draft Impact 

Assessment report includes all relevant 

facts and anecdotal evidence available at 

the time of drafting to illustrate the four 

problem drivers. The main difficulty in 

determining the untapped potential of 

more effective enforcement of the 

competition rules lies in estimating 

undetected anti-competitive practices 

which necessarily companies try to keep 

secret.  

(2) Clarify the policy options. The report 

should explain in more detail the proposed 

provisions to ensure Member States have the 

right investigative tools, deterrent fines, better 

leniency programs, more resources, and strong 

independence. The choice of parameters should 

be based on more evidence. On this basis, the 

report should clarify the differences between the 

preferred option 3 and option 4. The report also 

Sections 5.3 and 5.4 of the revised draft 

Impact Assessment report include more 

details on the envisaged options for each 

specific objective. Where available, 

references to evidence have been added or 

highlighted compared to the previous draft. 

Equally, the differences between option 3 

and option 4 have been brought out and 

further explained in the revised draft. A 
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needs to reflect on a possible redistribution of 

work between the Commission and NCAs, or 

explain why this approach is discarded. 

new section 5.5 explains why a possible 

redistribution of work between the 

Commission and the NCAs has been 

discarded. 

(3) Strengthen subsidiarity and 

proportionality aspects. The report should 

strengthen the analysis of the options against the 

subsidiarity and proportionality principles. In 

doing so, the report should better explain to 

which degree EU law could and should restrict 

Member States' choices as to their 

administrative/civil/judicial procedures. In terms 

of proportionality, possibly a "lighter" option 

"2.5" with more limited regulatory changes 

could be included. 

Section 7 of the revised Impact 

Assessment report clarifies the analysis of 

the options against the principles of 

subsidiarity and proportionality as well as 

the degree to which the envisaged options 

could and should restrict the procedural 

choices of Member States. 

Regarding the possibility of a "lighter" 

option "2.5" with more limited regulatory 

changes: as explained in the report, soft 

action is not considered effective because 

it has already been used extensively to 

address all four problem drivers, and, 

based on this experience, it is expected to 

lead only to at most very limited change 

without achieving the overall aim. The 

regulatory changes envisaged by the 

preferred option include only the minimum 

means and instruments necessary to ensure 

that NCAs are effective competition 

enforcers while carefully avoiding undue 

interference. Leaving out any of these 

means and instruments would risk failing 

to meet the overall aim of making NCAs 

more effective enforcers. 

(4) Estimate costs and impacts. The report 

should give indications on the cost of 

implementing the new requirements for Member 

States. The impact analysis should more clearly 

establish how the additional instruments and 

resources would yield the expected benefits in 

individual Member States. 

The new Annex XVI provides an analysis 

of the costs and benefits of the preferred 

option. The methodology, main arguments, 

and results presented in this Annex have 

been summarised in sections 6.3 and 6.4 of 

the revised draft Impact Assessment 

report. 

The Regulatory Scrutiny Board issued a subsequent opinion on 9 December 2016, giving a 

positive opinion, with a recommendation to improve the following aspects: 

 

Main Recommendations for improvements Overview of changes in the revised draft 

IA Report & explanations 

(1) Provide more evidence to support the 

argument that some NCAs do not have 

Section 2.2.4 of the revised draft Impact 

Assessment report includes additional 
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enough resources. explanations on the correlation between 

the level of resources and the level of 

enforcement of NCAs of comparable GDP.  

(2) Disaggregate stakeholder's views 

according to stakeholder categories. 

Annex II summarising the results of the 

public consultation now contains now a 

more detailed description of the 

stakeholder's views disaggregated 

according to stakeholder categories. 

(3) Elaborate on the limitations and 

uncertainties of the quantitative estimates. 

Sections 2.1 and 6.3 include additional 

explanations about the limitations and 

uncertainties of the quantitative estimates. 

Section 6.3 and Annex XVI also include 

additional explanations about how the 

competition policy indicators are built. 

The Regulatory Scrutiny Board also recommended the addition of a glossary of acronyms, 

issues and expressions used. A glossary of terms has been added in Annex XVII.  
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Annex II - Stakeholder consultation 

 

I.  Report on the Contributions to the Public Consultation on Empowering the national 

competition authorities to be more effective enforcers of the EU competition rules 

Introduction 

A public consultation
1
 on empowering the national competition authorities to be more 

effective enforcers of the EU competition rules was launched on 4 November 2015 and ran 

until 12 February 2016. 

The public consultation follows up the Commission's Communication on Ten Years of 

Regulation 1/2003
2
, which identified a number of areas of action to boost the powers of 

national competition authorities ("NCAs") to enforce the EU competition rules. The objective 

of the public consultation was to get feedback from a broad range of stakeholders on their 

experience/knowledge of issues that NCAs may face having an impact on their ability to 

effectively enforce the EU competition rules and what action, if any, should be taken in this 

regard. 

The public consultation followed the Commission's minimum standards and has taken the 

form of an EU Survey which was split into two parts, a first one with general questions 

seeking input from non-specialised stakeholders, and a second one for stakeholders with a 

deeper knowledge/experience of competition matters. This second part addresses four key 

issues: 

A. resources and independence of the national competition authorities; 

B. enforcement toolbox of the national competition authorities; 

C. powers of national competition authorities to fine undertakings; and 

D. leniency programmes. 

The public consultation page and the general questions were available in the following EU 

official languages: bg cs da de el en es et fi fr hr hu it lt lv mt nl pl pt ro sk sl sv  to encourage 

input by consumers and SMEs and to allow the public at large to contribute. The detailed 

sections of the open public consultation questionnaire were only available in English but 

answers could be provided in all EU official languages. 

Validity of the public consultation: assessment of its weaknesses and strengths 

The main weakness of the questionnaire, which has been raised by some stakeholders, is that 

it is rather long. This, together with the inherent complexity of the issues it tackles, might 

have dissuaded some stakeholders from replying. To address this issue, the questionnaire 

contains a shorter section with general questions aimed at all (including non-specialised) 

stakeholders.  

                                                 
1  http://ec.europa.eu/competition/consultations/2015_effective_enforcers/index_en.html 
2  COM(2014) 453 final, 9 July 2014. 

http://ec.europa.eu/competition/consultations/2015_effective_enforcers/bg.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/cs.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/da.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/index_de.html
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/el.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/index_en.html
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/es.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/et.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/fi.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/index_fr.html
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/hr.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/hu.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/it.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/lt.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/lv.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/mt.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/nl.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/pl.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/pt.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/ro.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/sk.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/sl.pdf
http://ec.europa.eu/competition/consultations/2015_effective_enforcers/sv.pdf
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Another weakness is that it was not possible to translate the entire questionnaire in all official 

languages. To encourage wide participation in the public consultation the introductory 

sections and the section with the general questions, which covered the essence of the main 

issues covered by the questionnaire, were translated into all official languages. Over 40 

participants opted to exclusively use this option.  

The public consultation had however several features that counterbalanced, at least partially, 

the weaknesses referred to above. 

First, although the public consultation has been officially open for participation for about 12 

weeks, in practice stakeholders could provide input for around 16 weeks. This has allowed 

stakeholders willing to participate ample time to do so.  

Moreover, respondents had for almost every question the possibility to add additional 

comments clarifying or expanding their replies and to attach supporting documents. Replies in 

the form of a position paper as opposed to through the questionnaire were also accepted. 

Finally, in order to promote participation as much as possible, we encouraged NCAs to bring 

the the public consultation to the attention of their respective national consumer and business 

associations. This was complemented by initiatives by the Commission to promote awareness 

of the public consultation by reaching out to organisations with a pan-European dimension 

such as the European consumer organisation BEUC and Business Europe, as well as through 

participating in conferences at national level. 

Summary of the general questions 

There have been 181 replies from a wide variety of stakeholders, ranging from private 

individuals, law firms and consultancies, companies and industry associations, consumer 

organisations, academics, non-governmental organisations, think tanks and trade unions to 

public authorities, including a number of Ministries and NCAs, from within and outside the 

EU. This is a very good response rate for a public consultation in the competition field. 

 

 

 

 

 

 

 

 

 

 

 

The results show that for the majority of respondents NCAs are effectively enforcing EU 

competition rules. There is however a 31% of respondents that considers that this is not the 

case. 
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Are EU competition rules effectively enforced by NCAs? 

 

 

 

 

 

 

 

 

 

 

 

 

However, a wide majority of respondents consider that NCAs could do more to enforce EU 

competition rules than they currently do: 

Could NCAs do more to enforce EU competition rules? 

 

 

 

 

 

 

 

 

 

 

 

 

Respondents also consider that the following measures would help NCAs to be more 

effective: 

 

 

55%

10%

31%

3%

(Strongly) Agree

Neutral

(Strongly) Disagree

Do not know/Not applicable

76%

10%

10%

4%

(Strongly) Agree

Neutral

(Strongly) Disagree

Do not know/Not applicable
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Degree of support for measures to help NCAs to be more effective enforcers. Number of replies =165
3
 

 

Having guarantees that they enforce the EU 

competition rules in the general interest of the 

EU and do not take instructions when doing so 

Strongly 

Agree 
Agree Neutral Disagree 

Strongly 

disagree 
No 

opinion 

Consumer associations 29% 71%     

Non-governmental organisations 14% 29% 29% 14%  14% 

Public Authority 70% 24% 6%    

Business 26% 50% 6%   18% 

Industry Association 26% 53%  11% 5% 5% 

Consultancy/Law firm 23% 46% 31%    

Other 33% 56% 11%    

Having sufficient resources to perform their 

tasks 
Strongly 

Agree 
Agree Neutral Disagree 

Strongly 

disagree 
No 

opinion 

Consumer associations 43% 57%     

Non-governmental organisations 14% 57%  14%  14% 

Public Authority 77% 17% 6%    

Business 44% 35% 6% 6% 3% 6% 

Industry Association 37% 42% 5% 16%   

Consultancy/Law firm 77% 15%  8%   

Other 44% 56%     

Having effective enforcement tools to detect 

and investigate infringements 

Strongly 

Agree 
Agree Neutral Disagree 

Strongly 

disagree 
No 

opinion 

Consumer associations 71% 29%     

Non-governmental organisations 14% 71%    14% 

Public Authority 68% 32%     

Business 23% 51% 9%   17% 

Industry Association 32% 37% 16% 11% 5%  

Consultancy/Law firm 31% 46% 15% 8%   

Other 33% 33% 33%    

Having effective powers to fine companies for 

breach of competition law 
Strongly 

Agree 
Agree Neutral Disagree 

Strongly 

disagree 
No 

opinion 

Consumer associations 86% 14%     

Non-governmental organisations 14% 71%    14% 

Public Authority 76% 24%     

Business 34% 43% 9% 6% 3% 6% 

Industry Association 37% 37% 11% 11% 5%  

Consultancy/Law firm 31% 23% 38% 8%   

Other 33% 33% 22% 11%   

                                                 
3 Although the total number of replies was 181, only 165 replied to the online questionnaire, while the other 

16 provided their replies in the form of a position paper. The percentages indicated in the table are based on 

the replies to the online questionnaire only. 
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80%

10%

8%

2%

(Strongly) Agree

Neutral

(Strongly) Disagree

Do not know/Not applicable

8%

19%

64%

8%

Member States

EU Action

Combination of EU/Member State action

Do not know/Not applicable

Having effective leniency programmes to 

encourage companies to come clean about 

infringements 

Strongly 

Agree 
Agree Neutral Disagree 

Strongly 

disagree 
No 

opinion 

Consumer associations 71% 29%     

Non-governmental organisations 14% 71%    14% 

Public Authority 68% 32%     

Business 23% 51% 9%   17% 

Industry Association 32% 37% 16% 11% 5%  

Consultancy/Law firm 31% 46% 15% 8%   

Other 44% 56%     

Other issues raised by stakeholders 

A majority of stakeholders (59%) also consider that other actions should be taken to boost the 

effectiveness of the NCAs. There is in particular a consistent demand from lawyers, business 

and business organisations that any enhancement of NCAs' enforcement powers is counter-

balanced by increased procedural guarantees, including ensuring that rights of defence can be 

effectively exercised by having greater transparency of investigations and effective judicial 

review (e.g. companies should receive a Statement of Objections and have effective rights of 

access to file).   

Other issues raised are the request of greater coherency within the ECN in the application of 

the EU competition rules, the recognition of Legal Professional Privilege (LPP) for in-house 

lawyers and of compliance programmes as a mitigating factor for fines, that NCAs should be 

able to defend their cases in court, a more consistent application of the effect on trade 

criterion or the abolition of the power of NCAs to apply stricter rules on unilateral conduct. 

The questionnaire has also sought views from stakeholders on whether action to boost 

enforcement by NCAS should be taken and, if so, who should take action. The graphs below 

show the results which indicate that a wide majority of stakeholders supports that action 

should be taken and that such action should preferably be a combination of EU and Members 

States action.4 

Should action be taken?                                       Who should take action? 

 

 

 

 

 

 

 

 

                                                 
4  The figures used will not necessarily add up to 100% because some respondents may have answered "do not  

know" or "not applicable".  
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Per group of stakeholder, the replies are as follows: 

Should action be taken? 

 
(Strongly) 

agree 
Neutral 

(Strongly) 

disagree 

Do not 

know/not 

applicable 

Academic institutions 100% 0% 0% 0% 

Consumer organisations 100% 0% 0% 0% 

Non-governmental organisation 86% 14% 0% 0% 

NCA 100% 0% 0% 0% 

Ministries 60% 40% 0% 0% 

Company/SME/micro-enterprise/sole trader 77% 6% 11% 6% 

Industry association 61% 11% 28% 0% 

Think tanks 67% 33% 0% 0% 

Consultancy/Law firm 84% 8% 8% 0% 

Trade Unions 100% 0% 0% 0% 

 

Who should take action? 

 
Member 

States 
EU 

EU & 

Member 

States 

Do not 

know/not 

applicable 

Academic institutions 0% 0% 100% 0% 

Consumer organisations 0% 0% 100% 0% 

Non-governmental organisation 29% 14% 43% 14% 

NCA 0% 40% 60% 0% 

Ministries 0% 25% 50% 25% 

Company/SME/micro-enterprise/sole trader 9% 12% 66% 12% 

Industry association 13% 27% 40% 20% 

Think tanks 0% 0% 100% 0% 

Consultancy/Law firm 8% 8% 84% 0% 

Trade Unions 0% 0% 100% 0% 

 

Respondents also consider that, if EU action were to be taken, it should preferably take the 

form of a mix of legislative and non-legislative action. 

What type of EU action is most appropriate? 
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82%

5% 9%

4%

(Strongly) Agree Neutral

(Strongly) Disagree Do not know/Not applicable

Per group of stakeholder, the replies are as follows: 

 What type of EU action is most appropriate? 

 

Non-

legislative 

Mix 

legislative 

& non-

legislative 

Legislative 

Do not 

know/not 

applicable 

Academic institutions 0% 0% 100% 0% 

Consumer organisations 0% 100% 0% 0% 

Non-governmental organisation 17% 50% 0% 33% 

NCA 4% 40% 56% 0% 

Ministries 0% 50% 25% 25% 

Company/SME/micro-enterprise/sole trader 7% 50% 23% 20% 

Industry association 25% 37% 12% 25% 

Think tanks 0% 50% 50% 0% 

Consultancy/Law firm 17% 75% 8% 0% 

Trade Unions 0% 100% 0% 0% 

 

Finally, the overall view of stakeholders is that taking action at EU level would have a (very) 

positive impact on various aspects, as shown in the table below: 

Impact of EU action 

 (Very) Positive 

Effective enforcement of the EU competition rules 92% 

Legal certainty for businesses 85% 

Cooperation within the European Competition Network 83% 

Legitimacy of national competition authorities' decisions 83% 

Investment climate/economic growth 79% 

Costs for businesses 52% 

Summary of results of the detailed questions 

 A. Resources and independence of the national competition authorities 

A wide majority of stakeholders agree with the findings of the Commission's Communication 

on Ten Years of Regulation 1/2003 that it is necessary to further guarantee the independence 

of NCAs and that they have sufficient resources when enforcing the EU competition rules. 
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Per group of stakeholder, the replies are as follows: 

Is it necessary to further guarantee the independence of NCAs and that they have 

sufficient resources when enforcing the EU competition rules? 

 
(Strongly) 

agree 
Neutral 

(Strongly) 

disagree 

Do not 

know/not 

applicable 

Academic institutions 100% 0% 0% 0% 

Consumer organisations 100% 0% 0% 0% 

Non-governmental organisation 86% 14% 0% 0% 

NCA 100% 0% 0% 0% 

Ministries 40% 20% 0% 20% 

Company/SME/micro-enterprise/sole trader 71% 5% 10% 14% 

Industry association 71% 12% 17% 0% 

Think tanks 100% 0% 0% 0% 

Consultancy/Law firm 100% 0% 0% 0% 

Trade Unions 100% 0% 0% 0% 

 

Many respondents consider that the following measures are needed to ensure NCAs' 

independence when they enforce the EU competition rules (stakeholders were asked to 

identify and rank the three measures they considered to be of most importance):  

 Importance 

 
Supported by: 

(# respondents) 
1 2 3 

Guarantees ensuring that NCAs are endowed with 

adequate and stable human and financial resources to 

perform their tasks 

96 50% 28% 22% 

Guarantees that NCA's top management/board or 

decision-making body are not subject to instructions 

from any government or other public or private body 

97 45% 37% 18% 

Guarantees ensuring that dismissals of members of the 

NCA's top management/board or decision-making body 

can only take place on objective grounds unrelated to its 

enforcement activities 

67 13% 31% 55% 

Rules on conflicts of interest for the NCA's top 

management/board or decision-making body 
46 20% 39% 41% 

Rules on accountability of the NCA (e.g. requiring that 

NCAs report annually on their activities 
37 19% 43% 38% 

Other measures (*) 7 43% 0% 57% 

(*)e.g. budgetary autonomy and transparent appointment procedures for NCAs' management 
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The majority of stakeholders prefer action to be taken at both EU and national level on 

resources (59%) and on independence (54%). 

In terms of those who consider that EU action is appropriate, approximately 43% consider 

that a mixture of legislative and soft action is the best solution. 

Per group of stakeholder, the replies are as follows: 

 Who should take action? 

 
Member 

States 
EU 

EU & 

Member 

States 

Do not 

know/not 

applicable 
Ind*. Res.* Ind. Res. Ind. Res. Ind. Res. 

Academic institutions 0% 0% 0% 0% 100% 100% 0% 0% 

Consumer organisations 0% 0% 33% 0% 67% 100% 0% 0% 

Non-governmental organisation 20% 33% 20% 17% 40% 50% 20% 0% 

NCA 0% 0% 40% 36% 60% 64% 0% 0% 

Ministries 20% 20% 20% 20% 60% 60% 0% 0% 

Company/SME/micro-enterprise/sole trader 19% 10% 14% 5% 52% 70% 14% 15% 

Industry association 25% 38% 19% 6% 50% 56% 6% 0% 

Think tanks 50% 50% 0% 0% 50% 50% 0% 0% 

Consultancy/Law firm 17% 25% 33% 25% 50% 50% 0% 0% 

Trade Unions 0% 0% 100% 100% 0% 0% 0% 0% 

Ind = Independence and **:Res = Resources 

What type of EU action is most appropriate? 

 

Non-

legislative 

Mix 

legislative 

& non-

legislative 

Legislative 

Do not 

know/not 

applicable 

Academic institutions 0% 0% 100% 0% 

Consumer organisations 0% 100% 0% 0% 

Non-governmental organisation 17% 33% 17% 33% 

NCA 4% 25% 70% 0% 

Ministries 20% 0% 60% 20% 

Company/SME/micro-enterprise/sole trader 15% 55% 15% 15% 

Industry association 7% 27% 47% 20% 

Think tanks 0% 0% 100% 0% 

Consultancy/Law firm 9% 64% 18% 9% 

Trade Unions 0% 0% 100% 0% 

 

 B. Enforcement toolbox of the national competition authorities 

A lack of effective powers for NCAs is considered by stakeholders to be a problem, firstly, in 

terms of the effective enforcement of the EU competition rules (e.g. NCAs may refrain from 

taking action/carry out more limited action/take action which does not meet the desired 

objective), and secondly, for cooperation within the ECN (e.g. it can impinge on the ability of 

NCAs to carry out inspections etc. on each other's behalf under Article 22 of Regulation 

1/2003).  

Divergences in NCAs' powers is seen as a problem in terms of legal certainty for business 
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(63%), costs for business (62%) and for cooperation in the ECN, e.g. different rules on what 

evidence can be gathered on behalf of another NCA (57%). 

The table below shows the investigation and decision-making tools stakeholders think that 

NCAs need to have in order for them to be effective enforcers of the EU competition rules.  

Tool 
% of 

support 

Power to inspect business premises 92 

Power to inspect non-business premises 63 

Power to issue requests for information  93 

Power to effectively gather digital evidence 89 

Power for the officials of one NCA (NCA A), which requests another NCA 

(NCA B) to carry out an inspection on its behalf, to assist in the inspection 

carried out by NCA B (e.g. to be present during the inspection, to have 

investigative powers) 

80 

Power to conduct interviews  90 

Power to conduct sector inquiries 89 

Power to adopt prohibition decisions 87 

Power to adopt formal settlement decisions (formal decision and reduced fine) 86 

Power to adopt commitment decisions 91 

Power to issue interim measures 87 

Power to impose dissuasive fines for non-compliance with investigative and 

decision-making powers 

83 

Power to compel compliance with investigative and decision-making powers, 

e.g., power to impose effective periodic penalty payments 

76 

Power to fully set enforcement priorities, including the power to reject 

complaints on priority grounds 

75 

Power for NCAs to act within a certain time period (limitation periods) 77 

Power for one NCA (NCA A) to ask another NCA (NCA B) to notify acts 

(e.g. a Statement of Objections) on its behalf in the territory of NCA B (e.g. if 

NCA A cannot notify acts to a company in its own territory because it does 

not have a subsidiary/other legal representation there) 

71 

Power for one NCA (NCA A) to ask another NCA (NCA B) to enforce fining 

decisions on its behalf in the territory of NCA B (e.g. if NCA A cannot fine a 

company in its own territory because it does not have a subsidiary/other legal 

representation there) 

61 

 

A majority of stakeholders consider that ensuring that the NCAs have an effective toolbox 

should be addressed by a combination of EU and national action.  
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Those who consider EU action appropriate prefer a mixture of legislative and non-legislative 

action (48%), with a smaller number opting for exclusive legislative action (41%).  

Per group of stakeholder, the replies are as follows: 

 Who should take action? 

 
Member 

States 
EU 

EU & 

Member 

States 

Do not 

know/not 

applicable 

Academic institutions 0% 0% 100% 0% 

Consumer organisations 0% 0% 100% 0% 

Non-governmental organisation 33% 0% 67% 0% 

NCA 0% 48% 52% 0% 

Ministries 25% 25% 50% 0% 

Company/SME/micro-enterprise/sole trader 6% 6% 76% 12% 

Industry association 36% 36% 21% 7% 

Think tanks 0% 0% 100% 0% 

Consultancy/Law firm 0% 25% 75% 0% 

Trade Unions - - - - 

 

What type of EU action is most appropriate? 

 

Non-

legislative 

Mix 

legislative 

& non-

legislative 

Legislative 

Do not 

know/not 

applicable 

Academic institutions 0%  0% 100% 

Consumer organisations 0% 100% 0% 0% 

Non-governmental organisation 0% 75% 0% 25% 

NCA 4% 20% 76% 0% 

Ministries 0% 0% 100% 0% 

Company/SME/micro-enterprise/sole trader 14% 43% 36% 7% 

Industry association 14% 57% 29% 0% 

Think tanks 0% 100% 0% 0% 

Consultancy/Law firm 0% 73% 27% 0% 

Trade Unions - - - - 

 

 C. Powers of national competition authorities to fine undertakings 

The public consultation has covered three main issues: the nature of the fines imposed by 

NCAs (criminal, civil or administrative); who can be fined (concept of undertaking, parental 

liability and succession); and fines methodologies/legal maximum of the fines. 

The graphs below show to what extent stakeholders considered that there are problems in the 

three areas identified: 
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Is it a problem that some NCAs impose only/primarily criminal / civil fines? 

     Criminal fines     Civil fines 

 

 

 

 

 

 

 

Regarding the measures which could be taken to address the issues identified in those 

Member States where no administrative fines are available, stakeholders' views are 

approximately evenly split between those proposing the introduction of a pure administrative 

system (27%), introducing administrative fines as a complement to the current criminal/civil 

systems (27%), or to take measures to make the current criminal/civil systems more effective 

(23%). 

Who can be fined: is it a problem that some NCAs do not apply the concept of 

undertaking, parental liability and succession in line with the ECJ case law? 

 

 

 

 

 

 

Are differences in legal maximum of the fines/fines methodologies a problem? 

Legal maximum    Fines methodologies 

 

 

 

 

60%17%

10%

13%

(Strongly) Agree

Neutral

(Strongly) Disagree

Do not know/Not applicable

56% 21% 

9% 

13% 

(Strongly) Agree that there is a
problem
Neutral

45% 

18% 

21% 

17% 

(Strongly) Agree that there is a problem
Neutral
(Strongly) Disagree
Do not know/Not applicable
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With respect to who should take action on all of these three areas, stakeholders generally 

support either a combination of EU and Member States action or EU action alone. 

 

     Nature of fines Who can be fined Legal maximum and 

fines methodologies 

 

 

 

 

 

 

 

 

Per group of stakeholder, the replies are as follows: 

Who should take action?(1: Member States; 2: EU; 3: EU & Member States; 4: Do not 

know/not applicable) 

 Nature of fines Who can be fined Legal maximum 

1 2 3 4 1 2 3 4 1 2 3 4 

Academic 

institutions 
0% 0% 100% 0% 0% 100% 0% 0% 0% 100% 0% 0% 

Consumer 

organisations 
0% 0% 100% 0% 0% 0% 100% 0% 0% 0% 100% 0% 

Non-governmental 

organisation 
33% 0% 67% 0% 60% 20% 0% 20% 0% 33% 33% 33% 

NCA 5% 27% 36% 32% 0% 44% 44% 13% 0% 57% 35% 13% 

Ministries 0% 0% 25% 75% 0% 25% 50% 25% 0% 25% 50% 25% 

Company/SME/micro-

enterprise/sole trader 
14% 29% 43% 14% 14% 21% 43% 21% 7% 43% 29% 21% 

Industry association 36% 14% 21% 29% 10% 30% 10% 50% 15% 31% 31% 23% 

Think tanks 0% 0% 100% 0% 0% 0% 0% 100% 0% 50% 0% 50% 

Consultancy/Law 

firm 
0% 27% 45% 27% 11% 22% 33% 33% 30% 50% 10% 10% 

Trade Unions - - - - - - - - - - - - 

 

Finally, the majority of stakeholders considering that EU action should be taken have the 

view that such action should be either a mixture of legislative and non-legislative action or 

pure legislative action. In general, non-legislative action is supported by a minority of 

respondents. 
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What type of action is most appropriate? 

Nature of fines Concept of undertaking, parental 

liability and succession 

Legal maximums and fines 

methodologies 

 

 

 

 

 

 

 

  

  

 

Per group of stakeholder, the replies are as follows: 

 

What type of EU action is most appropriate? 

(1: Non-legislative; 2: Mix legislative & non-legislative; 3: Legislative; 4: Do not know/not 

applicable) 

 Nature of fines Who can be fined Legal maximum 

1 2 3 4 1 2 3 4 1 2 3 4 

Academic 

institutions 
0% 0% 100% 0% 0% 0% 100% 0% 0% 0% 100% 0% 

Consumer 

organisations 
0% 100 % 0% 0% 0% 100% 0% 0% 0% 100% 0% 0% 

Non-governmental 

organisation 
0% 100% 0% 0% 0% 0% 0% 100% 0% 60% 20% 20% 

NCA 0% 21% 79% 0% 10% 25% 65% 0% 4% 25% 63% 8% 

Ministries 100% 0% 0% 0% 33% 0% 67% 0% 25% 25% 25% 25% 

Company/SME/micro-

enterprise/sole trader 
11% 44% 44% 0% 11% 44% 44% 0% 0% 29% 50% 21% 

Industry association 25% 50% 25% 0% 0% 100% 0% 0% 0% 67% 11% 22% 

Think tanks 0% 0% 100% 0% - - - - 0% 0% 50% 50% 

Consultancy/Law 

firm 
20% 40% 40% 0% 0% 60% 40% 0% 0% 20% 40% 40% 

Trade Unions - - - - - - - - - - - - 
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 D. Leniency programmes 

The public consultation has addressed four main topics: the need of a legal basis for leniency 

and divergences in leniency programmes; facilitating multiple applications for leniency; the 

protection of leniency and settlement material; and the interplay between leniency 

programmes and sanctions on individuals. 

Legal basis for leniency and divergences in leniency programmes 

The majority of respondents consider that the lack of a legal basis in EU law for leniency 

programmes is a problem: 

Is the lack of EU legal basis for national leniency programmes a problem? 

 

 

 

 

 

 

Moreover, 43% consider that the existence of divergences in the leniency programmes could 

have an impact on who can benefit from leniency and under which conditions (10% not 

sharing this view and 46% answering “do not know” or “not applicable”). This is considered 

to be a problem in terms of effective and consistent enforcement of EU competition law and 

legal certainty for business. 

40% of respondents consider that the ECN Model Leniency Programme ensures a sufficient 

degree of alignment of Member States' leniency programmes. However 61% finds a lack of 

implementation of the ECN Model Leniency Programme by Member States, and 44% 

consider that additional rules are needed. 

With respect to potential action, there is wide support for EU action either alone or combined 

with action by Member States. The type of EU action should be either a mix of legislative and 

non-legislative action or purely legislative. 

 Who should take action  What type of EU action is most appropriate? 
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Per group of stakeholder, the replies are as follows: 

 

Who should take action? 

 
Member 

States 
EU 

EU & 

Member 

States 

Do not 

know/not 

applicable 

Academic institutions 0% 100% 0% 0% 

Consumer organisations 0% 0% 100% 0% 

Non-governmental organisation 0% 17% 67% 17% 

NCA 0% 68% 27% 5% 

Ministries 0% 25% 25% 50% 

Company/SME/micro-enterprise/sole trader 0% 40% 40% 20% 

Industry association 17% 17% 50% 17% 

Think tanks 0% 100% 0% 0% 

Consultancy/Law firm 0% 54% 23% 23% 

Trade Unions - - - - 

 

What type of EU action is most appropriate? 

 

Non-

legislative 

Mix 

legislative 

& non-

legislative 

Legislative 

Do not 

know/not 

applicable 

Academic institutions 0% 0% 100% 0% 

Consumer organisations 0% 100% 0% 0% 

Non-governmental organisation 0% 80% 20% 0% 

NCA 5% 33% 62% 0% 

Ministries 0% 50% 50% 0% 

Company/SME/micro-enterprise/sole trader 8% 42% 50% 0% 

Industry association 0% 100% 0% 0% 

Think tanks 0% 50% 50% 0% 

Consultancy/Law firm 0% 44% 56% 0% 

Trade Unions - - - - 

Multiple applications 

Summary applications is a system set up by the ECN Model Leniency programme under 

which leniency applicants make a full application for leniency to the Commission and can 

make short form "summary applications" to NCAs on the basis of limited information, to 

protect their place in the leniency queue if the Commission decides not to take up, a part of, or 

the entire case. Only 19% of stakeholders consider they have experience or knowledge of the 

system of summary applications. 

Divergences in the way summary applications are applied are considered to be a problem by 

nearly half of respondents in terms of the effective and consistent application of EU rules, 

legal certainty for business and incentives to apply for leniency. 

With respect to taking action, the majority supports EU action either combined with action by 

Member States, or exclusively by the EU action. The type of EU action should mainly be 

either a mix of legislative and non-legislative action or purely legislative. 
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Who should take action?  What type of EU action is most appropriate? 

 

 

 

 

 

 

 

 

Per group of stakeholder, the replies are as follows: 

Who should take action? 

 
Member 

States 
EU 

EU & 

Member 

States 

Do not 

know/not 

applicable 

Academic institutions 0% 100% 0% 0% 

Consumer organisations 0% 0% 50% 50% 

Non-governmental organisation 0% 17% 50% 33% 

NCA 10% 35% 25% 30% 

Ministries 0% 0% 25% 75% 

Company/SME/micro-enterprise/sole trader 0% 33% 25% 42% 

Industry association 10% 0% 40% 50% 

Think tanks 0% 50% 50% 0% 

Consultancy/Law firm 0% 20% 30% 50% 

Trade Unions - - - - 

 

What type of EU action is most appropriate? 

 

Non-

legislative 

Mix 

legislative 

& non-

legislative 

Legislative 

Do not 

know/not 

applicable 

Academic institutions 0% 0% 0% 100% 

Consumer organisations 0% 100% 0% 0% 

Non-governmental organisation 0% 75% 25% 0% 

NCA 8% 50% 42% 0% 

Ministries 0% 100% 0% 0% 

Company/SME/micro-enterprise/sole trader 14% 43% 43% 0% 

Industry association 0% 75% 25% 0% 

Think tanks 0% 50% 50% 0% 

Consultancy/Law firm 0% 60% 40% 0% 

Trade Unions - - - - 

3%

19%

33%

44%

Member States

EU Action

Combination of EU/Member State action

Do not know/Not applicable
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Protection of leniency and settlement material 

About half of the respondents are in favour of extending the protection provided for by the 

Damages Directive (protection from use/disclosure in civil damages actions before EU courts) 

to other types of proceedings (another 48% replied that they "do not know"). A broad 

majority of these stakeholders support extending such protection to the following types of 

proceedings: 

Civil proceedings other than damages actions (for example injunctive relief) 79% 

Administrative proceedings (such as proceedings before tax authorities or 

regulators) 
72% 

Criminal proceedings 69% 

Proceedings under the "transparency" rules/public access to documents 69% 

They consider that measures to protect leniency and settlement materials should be addressed 

through a combination of EU and Member State action or through EU action alone. In terms 

of EU action, a majority is in favour of legislative action. 

Interplay of corporate leniency programmes with sanctions on individuals 

A majority of stakeholders considers it a problem that only a few Member States have 

arrangements to protect employees of companies cooperating under a leniency programme 

from individual sanctions. 

 

Is it a problem that only a few MS protect employees of 

companies applying for leniency from individual sanctions? 

 

 

 

 

 

 

 

 

 

 

Also a majority is in favour of establishing safeguards to protect such employees, mainly 

regarding the ones detailed in the table below:  
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Current employees 74% 

Former employees 64% 

Protection from administrative sanctions in all MS (director disqualification 

orders) 
60% 

Protection from criminal sanctions in all MS (imprisonment) 62% 

Employees of companies which obtain immunity 72% 

Employees of companies which benefit from a reduction in fines 60% 

Employees of leniency applicants with any NCA 67% 

Employees of leniency applicants with the Commission 64% 

They consider that the interplay between corporate leniency programmes and sanctions on 

individuals should be addressed through a combination of EU and Member State action or 

through EU action alone. In terms of EU action, a majority favours a mix of legislative and 

soft action. 

Per group of stakeholder, the replies are as follows: 

Who should take action? 

 
Member 

States 
EU 

EU & 

Member 

States 

Do not 

know/not 

applicable 

Academic institutions 0% 100% 0% 0% 

Consumer organisations 0% 0% 50% 50% 

Non-governmental organisation 0% 20% 60% 20% 

NCA 5% 33% 33% 29% 

Ministries 25% 25% 25% 25% 

Company/SME/micro-enterprise/sole trader 23% 15% 31% 31% 

Industry association 10% 10% 50% 30% 

Think tanks 0% 0% 100% 0% 

Consultancy/Law firm 10% 10% 30% 50% 

Trade Unions - - - - 

What type of EU action is most appropriate? 

 

Non-

legislative 

Mix 

legislative 

& non-

legislative 

Legislative 

Do not 

know/not 

applicable 

Academic institutions 0% 0% 100% 0% 

Consumer organisations 0% 100% 0% 0% 

Non-governmental organisation 0% 100% 0% 0% 

NCA 0% 14% 86% 0% 

Ministries 0% 0% 100% 0% 

Company/SME/micro-enterprise/sole trader 0% 67% 33% 0% 

Industry association 0% 83% 17% 0% 

Think tanks 0% 0% 100% 0% 

Consultancy/Law firm 0% 50% 50% 0% 

Trade Unions - - - - 
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II.  Public Hearing co-organised by the ECON Committee of the European Parliament 

and the Commission 

On 19 April 2016, the Committee on Economic and Monetary Affairs (ECON) of the 

European Parliament and DG Competition of the European Commission co-organised a 

Public Hearing. The purpose of the Public Hearing was to provide experts and stakeholders an 

additional opportunity to share their views on the Commission's public consultation on 

empowering national competition authorities to be more effective enforcers. 

At the hearing, Commissioner Vestager presented the results of the Public Consultation. 

It was followed by two panel discussions on the four topics covered by the Public 

Consultation. The two panels consisted of experts from different areas, including the business 

and legal community, consumer associations, academics and the judiciary. The first panel 

addressed the enforcement powers and independence of NCAs while the second panel 

discussed sanctions and leniency in the Member States. 

The presentations by panellist were followed by an exchange of views with Members of the 

ECON Committee and a broad range of stakeholders (around 150 attended the public hearing 

including, academia, business (large and small), consultancy, industry associations, law firms, 

press, private individuals and public authorities). 

The objectives of the initiative were widely agreed with and supported. Overall, it was 

considered that the goal is not just to strengthen the powers of individual NCAs, but to 

reinforce the EU enforcement system as a whole. 

III.  Further consultation of stakeholders 

The initiative is developed in continuous cooperation and consultation with the NCAs and the 

relevant national Ministries. 

Two meetings have already been held with relevant Ministries to get their preliminary 

feedback. On 12 June 2015, Ministries were informed about the main issues that had been 

identified by the Commission. A second meeting with the Ministries and NCAs was held on 

14 April 2016 in which they were informed about the results of the Public Consultation.  

The Commission has also engaged in regular dialogue with other stakeholders, in particular, 

consumer organisations (e.g. BEUC) and the business including SMEs (e.g. BusinessEurope) 

and legal communities (e.g. European Competition Lawyers Forum (ECLF)), through 

conferences and bi- or multilateral meetings and will continue to do so. 
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Annex III - Who is affected by the initiative and how 

 

The following stakeholders would be affected by the initiative as set out in the preferred 

policy option 3: 

National competition authorities 

NCAs would be the first stakeholders affected by the initiative, and together with businesses, 

the most directly affected. NCAs play a key role in making sure that the single market works 

well and fairly to the benefit of both businesses and consumers throughout Europe. NCAs 

would be affected by the initiative as it aims precisely at removing the gaps and limitations 

which they currently face in their means and instruments to enforce the EU competition rules 

and that mark their ability to be more effective enforcers. However, not all NCAs would be 

affected in the same way, since the changes required would be dependent on the precise 

starting point of each national legal framework, most of them would need to undertake 

changes to address the problems as identified in section 2.2 of the Impact Assessment.   

Once implemented, the initiative would provide all NCAs with the minimum means and 

instruments to find evidence of infringements, to fine companies which break the law, to act 

independently when enforcing the EU competition rules and to have the resources they need 

to perform their tasks, and to have at their disposal leniency programmes that are more 

effective. This will allow the NCAs to take effective enforcement action and enable them to 

cooperate better with other competition authorities in the EU leading to more competition on 

markets. More particularly, it will ensure that the system of cross-border information 

gathering and exchange put in place by Regulation 1/2003 works effectively. This might 

create some additional costs for some public authorities, if for example new tools need to be 

provided, but these costs are expected to be negligible. 

Practically all NCAs have replied to the public consultation, showing their strong interest and 

confirming the impact that the initiative could have on them. The public consultation has also 

shown their support for the initiative: 100% think that action should be taken to empower 

NCAs to be more effective enforcers of EU competition rules, and that this action should be 

taken either by the EU alone (40%) or in combination with the Member States (60%). NCAs 

also consider that EU action should be either exclusively legislative (56%) or combined with 

soft action (40%). 

Support for taking action not only comes from NCAs; 60% of ministries from Member States 

that have replied to the questionnaire consider that action should be taken to empower NCAs 

to be more effective enforcers (vs 40% with a neutral position. They consider, that action 

should be taken either by the EU alone (25%) or in combination with Member States (50%), 

and that in case of EU action, it should be exclusively legislative (25%) or combined with soft 

action (50%).  

Business 

Businesses would be, together with NCAs, the group of stakeholders mostly affected by the 

initiative.  

Firstly, like consumers, businesses also suffer from the consequences of diminished 

competition enforcement, as they equally face the negative impact of higher prices from their 

suppliers and the lower levels of innovation and choice, as well as from attempts of 

competitors infringing competition rules to foreclose them from the market. The initiative 
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would boost competition enforcement by NCAs in Europe and create a more level playing 

field in which a competition culture prevails. This would be to the benefit of all companies, 

both large and small, as it would enable them to compete more fairly on their merits and grow 

throughout the single market. This would also incentivise them to innovate and offer a better 

range of higher quality products and services that meet consumers' expectations.  

Secondly,  the initiative would also benefit businesses subject to investigations for alleged 

infringements of EU competition rules in several respects. The introduction of common 

minimum means and instruments for NCAs would reduce divergent outcomes for companies, 

making the application of the EU competition rules more predictable and increasing legal 

certainty across the EU. Companies may also benefit from enhanced procedural rights 

particularly in those jurisdictions in which there is room for improvement, as well as more 

legal certainty when applying for leniency. Companies would face initial adaptation costs in 

terms of familiarisation with possibly new procedural rules. However, overall, the costs for 

businesses involved in cross-border activities in the single market to adapt to different legal 

frameworks would be reduced or even fall. 

On the other hand, for those businesses infringing the law in some jurisdictions it would 

become more difficult to conceal evidence or to escape fines, or to benefit from low fines.  

The public consultation has also shown the strong interest of this group of stakeholders 

(companies and industry associations, forming the second group with the highest number of 

replies after public authorities) in this initiative: more than 60% think that action should be 

taken to empower NCAs to be more effective enforcers of EU competition rules, and that this 

action should be taken either by the EU alone (12% for companies and 27% for industry 

associations) or in combination with the Member States (66% for companies and 40% for 

industry associations). They also consider that EU action should be either exclusively 

legislative (23%/12%) or combined with soft action (50%/37%). 

In addition, the initiative would not disproportionately impact SMEs compared to larger 

companies. While in principle all companies are subject to the EU competition rules provided 

there may be an effect on trade between Member States, many agreements/behavior of SMEs 

fall outside the scope of the EU competition rules as they not necessarily have such an effect 

on trade between Member States or appreciably restrict competition. SMEs are also unlikely 

to hold dominant positions, that is, substantial market power, the abuse of which would be 

caught by the EU competition rules. 

Consumers 

Although consumers would not be strictly speaking directly affected by the initiative, they 

would benefit directly from the benefits that stronger competition would bring to the market. 

EU competition policy aims at making markets work better to the benefit of consumers across 

the EU. It encourages companies to compete fairly by creating a wide choice of products for 

consumers at lower prices and with better quality. For consumers, the lack of means and 

instruments and capacity of national competition authorities (NCAs) to un-leash their full 

potential to enforce the EU competition rules means that they miss out on these benefits of 

competition enforcement. By making sure that NCAs have all the minimum means and 

instruments and adequate resources they need to be effective enforcers of the EU competition 

rules, consumers will get the same level of protection across Europe from business practices 

that keep the prices of goods and services artificially high and enhances their choice of 

innovative goods and services at affordable prices. 
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The importance of the initiative for consumers is reflected by the replies of eight consumer 

organisations to the public consultation. They consider that action should be taken to 

empower NCAs to be more effective enforcers of EU competition rules (100%), and that this 

action should be taken by the EU in combination with the Member States (100%). They also 

believe that EU action should therefore be a combination of EU action and soft action 

(100%). 
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Annex IV - Problem tree 
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ECN is hindered, e.g. 

NCAs cannot 

effectively gather 

evidence located in 

other MS 

Risk of undermining 

legitimacy and 

credibility of NCAs 

 

Legal uncertainty and 

costs for companies 

operating cross-border 

Less 

incentive for 

leniency 

applications 

More distortions of competition in 

single market as well as in national and 

regional markets (energy, telecom, etc.) 

 

 

Loss of 180-320 billion Euro (up to 3% 

GDP) per year in EU through cartels  

Untapped potential for innovation, 

productivity, growth, jobs, etc. 

No level playing field for businesses 

Consumers do not benefit from lower 

prices, more choice and better quality 

(and general quality of life of EU 

citizens) 

Not all NCAs can 

impose deterrent fines 

Fines not reflecting 

harm to competition / 

Shelters from 

sanctions 

 

Untapped potential for more effective enforcement of EU competition rules by NCAs Consequences 
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Annex V - Replies of stakeholders on the tools NCAs need to effectively enforce 

Tool 

Percentage of 

stakeholders who 

agree/strongly agree 

Power to inspect business premises 92 

Power to inspect non-business premises 63 

Power to issue requests for information  93 

Power to effectively gather digital evidence 89 

Power for the officials of one NCA (NCA A), which requests 

another NCA (NCA B) to carry out an inspection on its behalf, to 

assist in the inspection carried out by NCA B (e.g. to be present 

during the inspection, to have investigative powers) 

80 

Power to conduct interviews  90 

Power to conduct sector inquiries 89 

Power to adopt prohibition decisions 87 

Power to adopt formal settlement decisions (formal decision and 

reduced fine) 

86 

Power to adopt commitment decisions 91 

Power to issue interim measures 87 

Power to impose dissuasive fines for non-compliance with 

investigative and decision-making powers 

83 

Power to compel compliance with investigative and decision-

making powers, e.g., power to impose effective periodic penalty 

payments 

76 

Power to fully set enforcement priorities, including the power to 

reject complaints on priority grounds 

75 

Power for NCAs to act within a certain time period (limitation 

periods) 

77 

Power for one NCA (NCA A) to ask another NCA (NCA B) to 

notify acts (e.g. a Statement of Objection) on its behalf in the 

territory of NCA B (e.g. if NCA A cannot notify acts to a 

company in its own territory because it does not have a subsidiary 

or other legal representation there) 

71 

Power for one NCA (NCA A) to ask another NCA (NCA B) to 

enforce fining decisions on its behalf in the territory of NCA B 

(e.g. if NCA A cannot fine a company in its own territory because 

it does not have a subsidiary or other legal representation there) 

61 
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Annex VI - Issues related to legal maximum, fines calculations and who can be fined 

 

Legal Maximum 

The legal maximum is calculated as a percentage of a given turnover in most Member States. 

There are however significant differences between Member States in the way the legal 

maximum is calculated in terms of the percentages applied, and the turnover to which such 

percentages are applied. 

o Percentages applied: While many NCAs apply a percentage of 10%, in other 

Member States the percentages applied are lower (up to 5%) for less serious 

infringements. Similarly, in one Member State, a cap of 5% is imposed on the 

turnover of the direct infringer only for vertical anti-competitive practices 

between companies operating at different levels of the supply chain i.e. 

agreements between a manufacturer and its distributor and abuses of dominant 

position contrary to Article 102. In another Member State, the cap is generally 

set at 10% for competition infringements, but for the specific case of cartels, 

the cap is 10% for each year of infringement up to a maximum of 4 years: this 

means that the maximum can reach 40% for cartels lasting 4 or more years. 

Moreover, these amounts can be doubled for cartels in cases of recidivism (that 

is, if a company has already been found to have breached competition law), 

with the result that the legal maximum could potentially reach 80% of 

worldwide turnover. 

o Turnover to which percentages are applied: Most NCAs when calculating the 

legal maximum use the worldwide turnover of the corporate group that has 

been held liable for the infringement, but some base it solely on the national 

turnover or the turnover of the direct infringer. In at least one case there are 

also absolute maximum amounts. The entities for which the turnover is 

considered (the undertaking or the direct infringer) and whether the geographic 

scope of such turnover is worldwide or national make a big difference to the 

maximum level of the fine.  

For example, in a Member State, only the direct turnover of the infringer is used and fines are 

limited to €16 million. For breaches of Article 102 TFEU, maximum fines of only €400 000 

can be imposed. Such low legal maximums are highly unlikely to reflect the harm caused to 

competition and fines are likely to be under-deterrent, particularly for large multinational 

groups.  

The table below gives an overview of how NCAs calculate the legal maximum of the fines. 

Basis for calculation of legal maximum for fines 

 Geographic scope of the turnover 

Entity's turnover: Worldwide National 

Undertaking 11 NCAs 3 NCAs 

Direct infringer 9 NCAs 4 NCAs 
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Fines calculation 

Most Member States apply methodologies based on common parameters, such as the sales 

achieved by the infringer and the gravity and duration of the infringement. Some Member 

States however do not have clear rules on how fines are calculated. For those NCAs which do 

apply fining parameters, there are a number of issues: 

o Fines risk being unrelated to the infringement: while many NCAs use sales 

related to the infringement/market affected, others use the total turnover of the 

undertaking which can include sales of other unrelated products.  

o Fines risk being unrelated to the harm caused to competition: there is a wide 

range of percentages between NCAs for taking into account the gravity of the 

infringement
1
 and in one NCA the fine is based on fixed amounts.  

o The actual duration of the infringement is not always reflected in the fine and 

consequently does not reflect the harm to competition: many Member States 

base the fine on the sales over the entire infringement period – as a way to 

reflect as accurately as possible the harm caused to competition
2
 – some 

Member States apply reduction factors so that each year of infringement 

counts less, and others apply still other methods based on single increases of 

the fine regardless of the exact number of years of infringement.
3
 

These issues can have a significant impact on the level of fines. The amount of the fine may 

not reflect the harm caused to competition and be below the amount of gains improperly made 

as a result of the infringement. Very different fines may be imposed for the same 

infringement, meaning that the deterrent effect of fines differs widely across Europe. 

 

Who can be held liable for paying the fine 

Another aspect which may mean that fines do not reflect the harm to competition is 

limitations regarding who can be held liable for paying the fine. Not all NCAs can hold parent 

companies liable for infringements committed by subsidiaries under their control despite the 

long-established case law of the European Court of Justice according to which parent 

companies can be held responsible for infringements of their subsidiaries.
4
 This sends a clear 

signal to the entire corporate group that the absence of good corporate governance and 

                                                 
1  Gravity is normally accounted for as a percentage of the sales that are used as the basis for the calculation of 

the fine. The Commission applies a percentage of up to 30%. Most Member States have the same range, but 

some have lower percentages. For Member States using the sales related to the infringement, four apply a 

percentage up to 10%, and another one up to 3% in the relevant market. For the Member States using the 

total turnover of the undertaking, two apply a percentage up to 7%/8% and another one up to 3%.  
2  This is normally done by calculating the fine for the first year of infringement (starting amount) and 

multiplying it by number of years of duration of the infringement. 
3  One NCA multiplies the starting amount of the fine by 1 for durations of 1 year or less, by 3 for durations of 

more than 10 years, and by a coefficient between 1 and 3 for intermediate durations. Another NCA increases 

the fine by 0.5% of total turnover for up to five years durations, and by between 0.5%-1% for longer 

durations. Another NCA, if the durations are longer than 1 year, increases the fine by 100% for abuses and 

by 200% for agreements. 
4  Case C-97/08 P AkzoNobel NV v Commission [2009] ECR I-8237. It has to be shown that the parent 

company exercises decisive influence over the subsidiary that committed the infringement 
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compliance with competition law will not remain unpunished. It allows the legal maximum of 

the fine to be set on the basis of the overall economic strength of the corporate group, instead 

of only that of the subsidiary.  

In addition, several NCAs cannot hold legal and economic successors of an infringer liable 

for fines or there is uncertainty about whether national courts would uphold the application of 

these principles, which means that companies can escape fines simply by merging with other 

companies or through corporate restructuring. The table below provides an overview of the 

application of parental liability and succession by NCAs: 

Application of parental liability and succession by NCAs 

 

Can parent 

companies be held 

liable? 

Can legal 

succession be 

applied? 

Can economic 

succession be 

applied? 

YES 17 21 14 

YES 

(with certain 

restrictions)
5
 

2 - - 

YES 

(limited practice) 
2 5 6 

NO 5 2 8 

Moreover, there are NCAs that cannot effectively fine associations of undertakings, such as 

trade associations, either because national legislation prevents this possibility or because 

NCAs cannot impose fines that take into account the turnover of their members.
6
 This is a 

problem as trade associations typically have very little turnover, compared to the turnover of 

their members. NCAs need to be able to also fine the members of the association benefitting 

from the infringement. The fines imposed by NCAs without this power are often symbolic 

and do not reflect the harm to competition. 

  

                                                 
5  One NCA cannot apply the principle of "presumption" (meaning that in cases of 100% ownership it is 

presumed that the parent company has exercised decisive influence on the subsidiary and can be held liable), 

while two others can hold liable only one legal entity, either the direct infringer or its parent, but not both.   
6  In one Member State it is not possible to fine associations of undertakings, and in nine Member States the 

fine can only be based on the turnover of the association, and not on the turnover of its members. 
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Annex VII - Results of hypothetical cartel case for a duration of 3.75 years 

 

To assess the impact of divergences in fining methodologies, the NCAs were asked to 

calculate the fine that they would impose in a hypothetical case.  

The case was a simple cartel with several types of companies, ranging from companies with 

sales focussed at national level or worldwide sales, companies specialised in the manufacture 

of one product or multiproduct companies, and small single companies or large groups. 

The two tables below show the different types of companies considered in the hypothetical in 

terms of geographic scope, product scope and corporate structure (first table), and the 

hypothetical sales attributed to each company/group (second table). 

Companies involved in the infringement 

Direct 

infringer 

Geographic scope, product 

scope and corporate structure 

Direct 

infringer 

Geographic scope, product scope and 

corporate structure 

A 

National focus 

Production focussed on 

Product X 

Single company 

F 

Worldwide presence 

Producer of several products 

Single company 

B 

National focus 

Producer of several products 

Single company 

G 

Worldwide presence 

Production focussed on Product X 

Belongs to a group with parent G* 

C 

National focus 

Production focussed on 

Product X 

Belongs to a group with 

parent C* 

H 

Worldwide presence 

Producer of several products 

Belongs to a group with parent H* 

D 

National focus 

Producer of several products 

Belongs to a group with 

parent D* 

I 

Worldwide presence 

Producer of several products 

Belongs to a large group with parent 

I* 

E 

Worldwide presence 

Production focussed on 

Product X 

Single company 

J 

Worldwide presence 

Producer of several products 

Belongs to a very large group with 

parent J* 
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Sales affected by the infringement and turnovers (Million EURO) 

 
Affected sales 

Total turnover of the 

direct infringer 

Total turnover of the 

Undertaking (EU 

meaning) 

Company National Worldwide National Worldwide National Worldwide 

A 20 20 20 20 20 20 

B 20 20 60 60 60 60 

C 20 20 20 20 80 80 

D 20 20 60 60 250 250 

E 20 40 20 40 20 40 

F 20 40 60 120 60 120 

G 20 40 20 40 80 650 

H 20 40 60 120 200 2000 

I 20 40 60 120 750 7500 

J 20 40 60 120 3250 32500 

The hypothetical case also covered a range of different durations, from short durations of 

some months up to long durations of almost 9 years. 

The results showed that the fines imposed by the different NCAs could range from small 

differences to significant variations depending on the specific scenario considered.  

For example, while the differences in the fines are not very high in the case of a company 

with sales at national level only, producing one product and that does not belong to a wider 

corporate group (company type "A"), the differences between the fines increase with 

companies that, although also having a national focus, produce other products or belong to a 

corporate group (type "D"), and become significant with large multiproduct and multinational 

groups (type "I" in the example). 
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As shown in the example below, differences in the fines are also significant in the cases of 

smaller groups, such as type "C" companies. 
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Annex VIII - Article in German press 
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Annex IX - Imposition of sanctions in civil and criminal procedures 

 

 

In the majority of Members States fines are administrative. 

Civil fines are imposed in three Member States: Austria, Finland and Sweden. 

Criminal or quasi-criminal fines are imposed in five Member States: 

-Ireland  

-Denmark, 

-Estonia, where fines are imposed by criminal courts for infringements of Article 101 

(and until 2014 also for Article 102). As from 1 January 2015 fines for infringements 

of Article 102 are imposed by the NCA instead of a criminal court but according to 

misdemeanour procedures (criminal offences of minor importance). 

-Slovenia, where fines are imposed by the NCA instead of a court but according to 

misdemeanour (quasi-criminal) procedures.  

-Germany, where fines are initially administrative, imposed by the NCA, but if they 

are appealed, the case is brought to court where it is reassessed according to criminal 

standards. 
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Annex X - Policy options 

Specific Objectives 

Option 1: 

No EU action at 

all (baseline 

scenario) 

Option 2: 

Further soft action 

 

Option 3: 

EU legislative action to provide 

NCAs with minimum means and 

instruments, complemented by 

soft action where appropriate. For 

certain confined aspects detailed 

rules may be provided for where 

minimum rules would not suffice 

Option 4 

EU legislative action to 

provide NCAs with 

detailed and uniform means 

and instruments 

Ensuring all NCAs have an 

effective competition 

toolbox to investigate and 

take decisions 

No EU action Further soft action on 

issues not covered by set 

of seven ECN 

Recommendations on key 

enforcement powers of 

2012-2013, e.g. new ECN 

Recommendations on 

issues such as the use of 

behavioural remedies to 

ensure a return to 

competitive conditions on 

markets and formal 

settlement procedures.  

 

Minimum rules to ensure that: 

(1) NCAs have a minimum core 

set of operational investigative 

tools (that is effective powers to 

inspect business and non-business 

premises, to issue requests for 

information and to gather digital 

evidence) and decision-making 

tools (the power to adopt 

prohibition decisions (including 

the power to impose structural and 

behavioural remedies), to issue 

interim measures and to adopt 

commitment decisions). These 

tools would be backed up by 

effective sanctions for non-

compliance with them, e.g. the 

payment of a fine for failure to 

comply with an inspection and. 

the power of NCAs to set their 

Build on option 3 to have 

uniform and detailed (as 

opposed to minimum) rules 

so that NCAs have identical 

investigation and decision-

making powers backed up 

by uniform sanctions for 

non-compliance. This 

would mean, for example, 

having detailed rules such 

as on how NCAs consult 

market players about the 

appropriateness of 

proposed commitments. 

This option would also 

provide for a more 

complete competition 

toolbox, meaning that, for 

instance, the power to carry 

out sector inquires would 

also be included. It would 
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Specific Objectives 

Option 1: 

No EU action at 

all (baseline 

scenario) 

Option 2: 

Further soft action 

 

Option 3: 

EU legislative action to provide 

NCAs with minimum means and 

instruments, complemented by 

soft action where appropriate. For 

certain confined aspects detailed 

rules may be provided for where 

minimum rules would not suffice 

Option 4 

EU legislative action to 

provide NCAs with 

detailed and uniform means 

and instruments 

priorities in full. Tools could also 

be put in place to address 

limitation periods and the inability 

of NCAs to enforce fining 

decisions cross-border. 

(2) the increase in the powers of 

the NCAs would be counter-

balanced by ensuring that key 

procedural guarantees are in place 

in line with the EU Charter on 

Fundamental Rights, such as the 

obligation of NCAs to notify 

companies of the objections 

against them and by  providing for 

effective judicial review of 

enforcement decisions.  

also provide for detailed 

procedural guarantees, such 

as detailed and uniform 

rules on access to an 

authority's case file and 

rules on the ability of 

complainants and third 

parties to intervene in 

proceedings. 

Ensuring that all NCAs can 

impose deterrent fines 

 

(a) Ensuring that fines reflect 

the harm caused to 

competition by addressing 

No EU action  

 

 

(a) ECN soft measures 

could be contemplated to 

convince Member States 

 

 

 

(a) Minimum rules to ensure that: 

(1) The legal maximum of fines is 

set at a level which ensures 

 

 

 

(a) A uniform fines 

methodology, setting out all 

the parameters that are to 
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Specific Objectives 

Option 1: 

No EU action at 

all (baseline 

scenario) 

Option 2: 

Further soft action 

 

Option 3: 

EU legislative action to provide 

NCAs with minimum means and 

instruments, complemented by 

soft action where appropriate. For 

certain confined aspects detailed 

rules may be provided for where 

minimum rules would not suffice 

Option 4 

EU legislative action to 

provide NCAs with 

detailed and uniform means 

and instruments 

differences in methodologies 

for calculating fines which 

lead to wide variations in 

fining levels; and limitations 

in who can be fined 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

of the need to apply the 

EU concepts of 

undertaking, parental 

liability and succession in 

line with the ECJ case 

law, to ensure that 

associations of 

undertakings can be 

effectively fined. 

 

 

 

 

 

 

 

 

 

 

 

 

 

deterrence; and that fines take into 

account a minimum set of core 

parameters. To ensure that the 

fine is related to the infringement 

and to the harm caused to 

competition, it would be based on 

key elements widely recognised 

as essential for calculating a fine: 

the gravity and duration of the 

infringement, and the potential 

application of aggravating and 

mitigating circumstances. To 

ensure deterrence, the legal 

maximum of the fine would be set 

as a percentage of the total 

worldwide turnover of the 

undertaking. 

(2) When applying EU 

competition rules, the concept of 

undertaking, parental liability and 

succession are applied in line with 

ECJ case law, and that 

be taken into account and 

prescribing how fines 

should be calculated and 

who can be fined. 
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Specific Objectives 

Option 1: 

No EU action at 

all (baseline 

scenario) 

Option 2: 

Further soft action 

 

Option 3: 

EU legislative action to provide 

NCAs with minimum means and 

instruments, complemented by 

soft action where appropriate. For 

certain confined aspects detailed 

rules may be provided for where 

minimum rules would not suffice 

Option 4 

EU legislative action to 

provide NCAs with 

detailed and uniform means 

and instruments 

 

 

 

 

 

 

 

 

 

 

(b) Tackling under- 

enforcement in primarily 

criminal systems 

 

 

 

 

 

 

 

 

 

 

(b) ECN soft measures 

could be contemplated to 

convince Member States 

with primarily criminal 

enforcement systems of 

the need to allow the 

imposition of 

administrative fines or the 

imposition of fines by 

civil courts. 

 

associations can be effectively 

sanctioned. 

(3) Soft action on non-core 

aspects such as 

aggravating/mitigating factors to 

be taken into account and how to 

assess the gravity of the 

infringement.  

 

 

(b) There exists the possibility 

either to impose administrative 

fines or  to apply to a civil court 

for the imposition of fines. This 

would mean that NCAs which 

currently operate within a 

primarily (quasi-) criminal system 

would be given the option of 

deciding depending on the facts 

and circumstances of the case, 

whether to follow an 

administrative track/seize a civil 

 

 

 

 

 

 

 

 

 

 

(b) A uniform fining model 

so only administrative fines 

can be imposed. 
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Specific Objectives 

Option 1: 

No EU action at 

all (baseline 

scenario) 

Option 2: 

Further soft action 

 

Option 3: 

EU legislative action to provide 

NCAs with minimum means and 

instruments, complemented by 

soft action where appropriate. For 

certain confined aspects detailed 

rules may be provided for where 

minimum rules would not suffice 

Option 4 

EU legislative action to 

provide NCAs with 

detailed and uniform means 

and instruments 

court or to follow the existing 

criminal route. It would also be 

ensured that all NCAs would have 

the power to defend their cases in 

court (most already can do so). 

Making leniency 

programmes and their 

interplay more attractive to 

encourage companies to 

cooperate with authorities in 

the fight against cartels 

 

(a) Reducing divergences on 

core principles of substance 

and procedure between 

national leniency 

programmes (for instance on 

the availability and treatment 

of summary applications) 

 

 

 

No EU action  

 

 

 

 

 

 

(a) The ECN MLP 

already provides for core 

principles of substance 

and procedure for 

efficient leniency 

programmes, for example 

a system of summary 

applications to facilitate 

multiple applications for 

leniency.  

 

 

 

 

 

 

 

(a) Translate the core principles of 

the ECN MLP into law in light of 

experience with their application, 

thereby introducing binding 

minimum rules for leniency 

programmes. This would reduce 

the current divergences between 

national programmes and ensure, 

for example, that  summary 

applications are available in all 

 

 

 

 

 

 

 

(a) Maximum requirements 

beyond the ECN MLP to 

ensure, amongst others, a 

one-stop shop for leniency 

applicants (meaning they 

can file a single application 

with one authority that 

issues an immunity 

decision which is binding 

in all MS and before the 
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Specific Objectives 

Option 1: 

No EU action at 

all (baseline 

scenario) 

Option 2: 

Further soft action 

 

Option 3: 

EU legislative action to provide 

NCAs with minimum means and 

instruments, complemented by 

soft action where appropriate. For 

certain confined aspects detailed 

rules may be provided for where 

minimum rules would not suffice 

Option 4 

EU legislative action to 

provide NCAs with 

detailed and uniform means 

and instruments 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Member States and are applied in 

the same way. 

In particular, NCAs would have in 

place leniency programmes that 

enable them to grant immunity 

from fines and reduction of fines 

to undertakings and companies 

would have to satisfy core 

common conditions in order to 

qualify for leniency. 

Further, it would be ensured that 

applicants that have applied for 

leniency to the European 

Commission can file summary 

applications in relation to the 

same cartel with the NCAs and 

that NCAs accept summary 

applications with the same scope 

as the leniency application filed 

with the Commission. 

 

 

Commission) and fully 

harmonized leniency 

programmes. 
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Specific Objectives 

Option 1: 

No EU action at 

all (baseline 

scenario) 

Option 2: 

Further soft action 

 

Option 3: 

EU legislative action to provide 

NCAs with minimum means and 

instruments, complemented by 

soft action where appropriate. For 

certain confined aspects detailed 

rules may be provided for where 

minimum rules would not suffice 

Option 4 

EU legislative action to 

provide NCAs with 

detailed and uniform means 

and instruments 

(b) Ensuring protection of 

leniency and settlement 

materials beyond civil 

damages actions 

 

 

 

 

 

 

 

 

(c) Ensuring better interplay 

between corporate leniency 

programmes with sanctions 

on individuals 

(b) The ECN MLP 

already contains rules on 

the protection of leniency 

materials.  

 

 

 

 

 

 

 

 

c) Encourage the 

introduction of 

arrangements to protect 

employees of companies 

which apply for leniency 

from individual sanctions 

at national level through 

an extension of the ECN 

MLP or a separate ECN 

Recommendation. 

(b) Uniform binding rules to fully 

protect leniency and settlements 

materials against disclosure 

outside the context of civil 

damages actions (already being 

addressed by the Damages 

Directive). EU legislative action 

to this end would expand the 

protection granted by the 

Damages Directive to other 

procedures. 

 

(c) Minimum rules to protect 

employees of leniency applicants 

to either the Commission or 

NCAs from sanctions at national 

level. 

(b) Same as for option 3. 

 

 

 

 

 

 

 

 

 

 

 

(c) Uniform and detailed 

rules to protect employees 

of leniency applicants to 

either the Commission or 

NCAs from sanctions at 

national level. 
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Specific Objectives 

Option 1: 

No EU action at 

all (baseline 

scenario) 

Option 2: 

Further soft action 

 

Option 3: 

EU legislative action to provide 

NCAs with minimum means and 

instruments, complemented by 

soft action where appropriate. For 

certain confined aspects detailed 

rules may be provided for where 

minimum rules would not suffice 

Option 4 

EU legislative action to 

provide NCAs with 

detailed and uniform means 

and instruments 

Ensuring that all NCAs have 

safeguards they can act 

independently when 

enforcing the EU 

competition rules and have 

the resources they need to 

perform their tasks 

No EU action The 2010 ECN 

Resolution on the 

continued need for 

effective institutions 

already calls for NCAs to 

be adequately equipped 

and to be able to act 

independently and 

impartially. Soft action 

could provide for more 

detailed provisions on the 

independence and 

resources of NCAs. 

 

 

Minimum rules to ensure 

independence of NCAs when they 

enforce the EU competition rules, 

including for example the 

following requirements: 

(1) NCAs perform their tasks and 

exercise their powers 

independently and are not subject 

to any instructions from any other 

body when enforcing the EU 

competition rules. In particular, it 

would be ensured that NCAs can 

take decisions independently from 

any political and business 

influence and that the staff and the 

members of a NCA's decision 

making body refrain from actions 

and occupations that are 

incompatible with the 

performance of their duties during 

their term of office and for a 

reasonable period thereafter. 

In addition to the minimum 

requirements foreseen 

under option 3, this option 

would foresee uniform and 

detailed rules to also ensure 

the institutional and 

financial autonomy of 

NCAs when they enforce 

the EU competition rules, 

including for example the 

following requirements: 

(1) NCAs should be legally 

distinct from any other 

public or private body 

(structural independence); 

(2) full authority over the 

recruitment and 

management of staff; 

(3) separate annual 

budget/full budgetary 

autonomy; 

(4) appointment of 
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Specific Objectives 

Option 1: 

No EU action at 

all (baseline 

scenario) 

Option 2: 

Further soft action 

 

Option 3: 

EU legislative action to provide 

NCAs with minimum means and 

instruments, complemented by 

soft action where appropriate. For 

certain confined aspects detailed 

rules may be provided for where 

minimum rules would not suffice 

Option 4 

EU legislative action to 

provide NCAs with 

detailed and uniform means 

and instruments 

(2) NCAs’ board/management 

cannot be dismissed for reasons 

related to the proper performance 

of their powers in the application 

of Articles 101 and 102 TFEU; 

(3) NCAs have adequate human 

and financial resources to perform 

their tasks. This would simply 

provide that NCAs should have 

sufficient financial, human and 

technical resources to perform 

their tasks and would include a 

list of these tasks (e.g. conducting 

investigations, taking decisions 

and cooperating with other 

authorities in the ECN). 

board/management through 

a transparent procedure on 

the basis of merit.  
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Annex XI - Achievement of objectives 

 

Objectives 

Option 1: 

Baseline 

scenario – 

no EU 

action 

 

Option 2: 

soft law 

measures 

Option 3: 

EU legislative 

action to 

provide NCAs 

with minimum 

means and 

instruments 

Option 4: 

EU legislative 

action to provide 

NCAs with 

detailed and 

uniform means 

and instruments 

General objective: boost 

enforcement of the EU 

competition rules by the 

NCAs and the functioning 

of markets in Europe  

0 

 

0/+ 

 
+++ +++ 

Specific objective: 

Ensuring all NCAs have 

effective investigation and 

decision-making tools 

0 

 

0/+ 

 
+++ +++ 

Specific objective: 

Ensuring that all NCAs are 

able to impose effective 

fines 

0 

 

0 

 
+++ +++ 

Specific objective: 

Making leniency 

programmes and their 

interplay more attractive to 

encourage companies to 

cooperate with the 

authorities in the fight 

against cartels across 

multiple jurisdictions 

0 

 

0 

 
+++ +++ 

Specific objective: 

Ensuring that NCAs have 

sufficient resources and 

they can enforce the EU 

competition rules 

independently  

0 

 

0 

 
+++ +++ 

Key:  (-):  option would have a detrimental effect 

 (0):  option does not meet the objective 

 (+):  partially meets the objective 

 (++): option meets the objective to a reasonable extent 

 (+++): option meets the objective in full  
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Annex XII - Number of leniency and summary leniency applications submitted before 

NCAs 

The figures below show the total number of leniency and summary leniency applications 

submitted before NCAs in the period 2004(2006)-2014. It is apparent from these figures that 

the number of (summary) leniency applications varies widely across NCAs and some NCAs 

are much more successful in attracting such applications. A number of authorities attracted 

none or only up to 10 applications during the 8-10 years of the survey: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

MS1, MS2, MS3, MS4, MS5
MS6, MS7, MS8, MS9, MS10
MS11, MS12, MS13, MS14,

MS15

MS16, MS17, MS18 MS19, MS20, MS21, MS22,
MS23

MS24, MS25, MS26

Total number of summary applications 
2006-2014 

1-10 

11-20 

21-40 

>40 

MS1, MS2, MS3 MS4, MS5, MS6
MS7, MS8, MS9

MS10, MS11, MS12

MS13, MS14, MS15
MS16, MS17, MS18
MS19, MS20, MS21

MS22, MS23, MS24
MS25, MS26

MS27, MS28

Total number of leniency applications (excluding summary 
applications)  

2004-2014 

0 
0-10 

11-50 

51-100 

>100 
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It is interesting to compare the number of leniency application as stated above with the overall 

level of enforcement activity per NCA (for the period 2010-2015, as indicated by the number 

of competition cases, both under national law only and under national and EU law in parallel). 

Some NCAs can rely to a significant extent on leniency applications to feed their enforcement 

work stream whereas others generate none or much less of their overall enforcement activity 

with leniency applications. However, where both the number of leniency applications and the 

number of overall enforcement cases is comparatively high, the low share of leniency cases in 

the overall enforcement of a NCA might also be the result of special efforts deployed over the 

period to detect cartels and other infringements by other means. 
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Annex XIII – Divergences between leniency programmes 

 

Divergences in the treatment of summary leniency applications and in core leniency 

features 

In 2006 the ECN endorsed the ECN Model Leniency Programme (ECN MLP) that sets out 

the main features that an effective leniency programme should have. To facilitate making 

applications for leniency to multiple jurisdictions in cross-border cartel cases, the ECN MLP 

also provides for a system of summary applications. Under this system companies make a full 

application to the Commission, but can submit summary applications (which contain very 

limited information) to NCAs which may become active later if the Commission does not take 

up (a part of) the case. This is intended to protect companies' place in the leniency queue 

before these NCAs, so that they can still benefit from immunity or a reduction in fines if 

(parts of) the case would ultimately be pursued by the NCA(s).
1
 

However, although the ECN has achieved a degree of convergence through the non-binding
2
 

ECN MLP, important divergences remain both in the treatment of summary applications and 

on core leniency features.  

For example, summary applications are still not available before a number of NCAs. Even 

where the possibility to make summary applications exists, there are often restrictions, for 

instance, in some Member States, the protection provided by summary applications is only 

given to immunity applicants and not to companies who are eligible for a reduction of fines. 

Moreover, NCAs assess summary applications differently. For example, not all programmes 

clarify that when the summary application is perfected at the NCA's request, the NCA will 

consider that the information was submitted on the date when the summary application was 

submitted. Also on core leniency features, divergences continue to exist between NCAs 

regarding which companies can benefit from leniency and under which conditions. For 

example, NCAs apply different thresholds for granting leniency reductions and different rules 

for excluding certain cartel members from leniency altogether.  

These divergences have two main consequences: (1) they hamper the interplay between 

leniency programmes across the EU because they lead to different outcomes for leniency 

beneficiaries; and (2) they may also undermine the effectiveness of national leniency 

programmes where such programmes contain diverging rules compared to other ECN 

members. This may reduce incentives for cartel members to cooperate with the NCAs 

concerned.  

These issues are borne out by the majority of respondents to the public consultation: 66% of 

respondents consider that divergences in the features of Member States' leniency programmes 

are a problem in terms of legal certainty for business
3
 and 61% believe that this hampers the 

                                                 
1  It also ensures that companies and NCAs do not invest a disproportionate amount of resources in filing and 

checking parallel leniency applications for cases that are likely to be dealt with by the European 

Commission.  
2  Judgement in DHL Express (Italy) S.r.l. and Others v Autorità Garante della Concorrenza e del Mercato 

and Others, C-428/14, EU:C:2016:27 
3  Only 6% of respondents disagree with this proposition; 78% of the responding business organisations agree 

with it. 
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effective enforcement of the EU competition rules by the NCAs
4
. 59% of the respondents 

with sufficient knowledge about and experience with summary leniency applications find that 

the ECN Model Leniency Programme does not ensure a sufficient degree of alignment. 75% 

consider that this is a problem in terms of the effective enforcement of the EU competition 

rules and 77% believe that this impacts on incentives to apply for leniency. 

Lack of protection of leniency and settlement material 

Companies that choose to cooperate under leniency programmes are required to disclose their 

participation in a secret cartel and provide self-incriminating leniency material. In case of 

formal settlements, parties to the investigation are required to acknowledge their participation 

in, and liability for, the infringement.
5
 In this framework, companies provide NCAs with 

leniency statements and settlement submissions which, if disclosed and used outside the 

context of the investigation in which they have been provided, could seriously harm their 

commercial interests, by exposing them to liability to other proceedings being brought against 

them. 

The Damages Directive
6
 harmonises the protection of leniency statements and settlement 

submissions in the context of civil damages actions before national courts in the EU. 

However, this Directive does not address other scenarios, such as the use of such leniency 

statements or settlement submissions in other civil, administrative or criminal proceedings or 

in case of access by the public at large through "transparency" rules/public access to 

documents. 

The level of protection granted for such material varies significantly between Member States:  

 Level of protection of 

leniency statements 

Level of protection of 

settlement submissions 

Accessible to parties before NCA 

without limitation to their use 
7 MS 6 MS 

Accessible to civil courts in proceedings 

other than actions for damages 
12 MS 13 MS 

Accessible to public prosecutors and/or 

the police 
20 MS 13 MS 

Accessible through general 

transparency rules 
5 MS 6 MS 

Companies considering applying for leniency or contemplating settling a case may consider 

that there is not sufficient legal certainty about the protection of their commercial interests 

and decide not to cooperate with NCAs.
7
 Indeed, the public consultation shows that only 33% 

                                                 
4  Only 7% of respondents disagree with this proposition; 74% of the responding NCAs agree with it. 
5  A settlement is a simplified procedure which results in the faster handling of the case and in a reduction of 

the fines. In order to benefit from this procedure, the companies involved have to acknowledge their 

participation in the infringement. 
6  Directive 2014/104/EU on certain rules governing actions for damages under national law for infringements 

of the competition law provisions of the Member States and of the European Union, OJ L349/1 of 

5.12.2014. 
7  In order to ensure effective protection of leniency statements and settlement submissions in Commission 

investigations, the Commission adapted the provisions in Regulation 773/2004 and the four Notices 
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of respondents consider that leniency statements and settlement submissions are sufficiently 

protected from disclosure and use outside proceedings before NCAs. 49% of respondents are 

in favour of extending the protection foreseen by the Damages Directive to other types of 

proceedings including civil, administrative, criminal and transparency procedures.  

This lack of protection can undermine cartel members' incentives to apply for leniency or to 

settle cases under the national leniency programmes concerned. 

Lack of effective interplay between corporate leniency programmes with sanctions on 

individuals 

Another challenge is the lack of arrangements in place to protect employees of companies 

which make leniency applications to NCAs and/or the Commission from individual sanctions. 

Individual sanctions are foreseen by many Members States for their involvement in certain 

types of anticompetitive behaviour.
8  

The mere threat of sanctions on individuals can have a stifling effect on the willingness of 

companies to report cartels to NCAs or the Commission. The legal risks for the individuals 

involved may discourage a company's management from deciding to apply for corporate 

leniency. Individuals who may be subject to criminal proceedings may be deterred from 

helping their employers to collect the evidence required for a successful corporate leniency 

application, unless they are protected from sanctions. This issue also has cross-jurisdictional 

implications: if a company considers applying for leniency in two Member States, but its 

employees could be exposed to criminal sanctions in one of these countries, this prospect may 

deter that company from applying from leniency at all. However, only two Member States
9
 

provide for arrangements to protect employees from individual sanctions if their company 

cooperates under the leniency programme of another NCA or the Commission. 

This issue has been repeatedly signaled to the ECN by stakeholders as one of the main 

concerns which, if not resolved, would have a chilling effect on leniency applications. In the 

public consultation, 63% of respondents consider it a problem that only a few Member States 

have arrangements in place to protect employees from sanctions if the companies they work 

for cooperate under the leniency programmes of a NCA or the Commission. Most 

stakeholders (71%) are in favour of establishing safeguards to protect such employees.
10

 

                                                                                                                                                         

concerning the disclosure and use of information in the Commission's investigative file (Access to the File, 

Leniency, Settlements, Cooperation with National Courts), to the  rules of the Damages Directive 

2014/104/EU on disclosure and use of information obtained from competition authorities in antitrust 

damages actions. 
8  Only three Member States do not foresee any sanctions on individuals. 19 Member States foresee criminal 

sanctions on individuals for certain types of competition offences and 12 Member States have administrative 

or civil sanctions for individuals involved in certain antitrust infringements. 
9  In Austria, the prosecution against individuals will be closed if their employers have filed for leniency in 

Austria, any EU Member State or with the Commission, subject to the individual's continuing cooperation. 

In the UK, criminal immunity is not only available for UK immunity recipients, but also for immunity 

recipients under the Commission's leniency notice. 
10  The remainder of the respondents replied do not know/not applicable, the latter probably because they have 

no experience with Member States where such arrangements already exist. 
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Annex XIV - Budget and staff of NCAs 

 

Examples: Inadequate human and financial resources 

 Several NCAs had to stop or refrain from conducting certain investigations due to 

inadequate budget or limited staff.  

 Certain NCAs cannot pursue several large cases at the same time or have to separate 

the proceedings against the undertakings in the same case.  

 Some NCAs do not have sufficient staff to conduct simultaneous inspections of all 

members of a suspected cartel but have to limit the search for evidence of 

anticompetitive conduct to key targets in the investigation with the risk of missing out 

on key evidence.  

 Many NCAs do not have the resources to invest in advocacy activities
1
 and they face 

difficulties in cooperating closely in the context of the ECN.  

 Others lack the appropriate forensic IT tools to find digital evidence of cartel 

infringements or cannot offer attractive salaries in order to attract or retain staff with 

experience in competition law. 

 Some NCAs are less inclined to enforce abuses by companies in a dominant position 

given the lack of economic expertise to conduct the complex economic assessment 

required by the case law in Article 102 cases. 

 

The two tables below show significant differences in budget and staff between NCAs in 

Member States with a similar GDP.   

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
1 Many respondents value competition advocacy as important as individual case enforcement.  

MS1 MS2 MS3 MS4 MS5 MS6 MS7

Budget devoted to
competition enforcement

(2014)
2 5,4 10,1 2,2 9 9,6 4
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NCA competition budget in order of GDP (2014) 
(million EUR) 
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Significant differences can also be observed regarding staffing levels. The below table shows 

that two NCAs have staff levels which are less than half those of other NCAs in Member 

States with a similar GDP.  

 

  

 

 

MS1 MS2 MS3 MS4 MS5 MS6

FTE staff (2014) 42,4 51,0 61,0 26,0 48,0 8,0

 -

 10,0

 20,0

 30,0

 40,0

 50,0

 60,0

 70,0

NCA competition staff in order of GDP (2014) 
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Annex XV - Core indicators  

(Key - Availability/Ability: NCAs have the power to do something - Application: NCAs in practice apply certain rules/power or they are put in 

place) 

Objectives Core indicators 

Ensuring all NCAs have effective 

investigation and decision-making 

tools. 

Legislative action 

1. Availability of the core investigation and decision-making tools per NCA. 

2. Availability of the key procedural guarantees per NCA. 

3. Use of new investigation tools per NCA. 

4. Number of enforcement decisions per type of decision (e.g. prohibitions, commitments, interim measures). 

Soft action: 

1. Application by NCAs of recommended practices/guidance to be endorsed by the ECN (e.g. to reinforce basic 

procedural guarantees, such as on modalities for granting effective access to the NCAs case file). 

Ensuring that all NCAs are able to 

impose effective fines. 

Legislative action: 

1. In MS currently imposing criminal fines: 

 - Availability of administrative/civil fines.  

 - Ability of NCAS to bring/defend cases before courts.  

 - Number of fines vs. number of cases compared to previous period when primarily criminal fines were imposed. 

2. Application of the prescribed legal maximum for the level of fines per NCA. 

3. Changes in the level of fines compared to the situation prior to the entry into force of the Directive. 

4. Total amount of fines imposed. 

5. Application/non-application by national courts of the concept of undertaking, parental liability and succession.  
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Soft action: 

1. Application by NCAs of recommended practices/guidance to be endorsed by the ECN (e.g. on 

aggravating/mitigating circumstances, assessment of gravity, use of guidelines etc.). 

Guaranteeing that all NCAs have 

a well-designed leniency 

programme in place which 

facilitates applying for leniency in 

multiple jurisdictions. 

Legislative action: 

1. Availability per NCA of effective guarantees that leniency applicants can safeguard their place in the leniency 

queue. 

2. Availability per NCA of rules to protect employees of leniency applicants from sanctions.  

3. Number of leniency applications per NCA.  

Soft action:  

1. Application by NCAs of recommended practices/guidance to be endorsed by the ECN (e.g. on practical issues 

for dealing multiple leniency applications.  

Ensuring that NCAs have 

sufficient resources and they can 

enforce the EU competition rules 

independently. 

Legislative action: 

1. Availability per NCA of rules ensuring that NCAs do not receive instructions from public or private bodies. 

2. Survey of whether NCAs have been subject to attempts to undermine their independence.  

3. Survey of whether NCAs have adequate human and financial resources to perform their tasks, including trend 

and comparison of levels of staff and budget. 

Extra costs for NCAs 
1. Additional costs incurred as a result from enhanced powers (training, etc.) 

4. Cost of NCAs' antitrust enforcement activity (costs vs. amount of fines imposed) 
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Annex XVI – Costs/benefits analysis of the preferred option 

 

A) COSTS ASSESSMENT 

 

Total costs arising from the legislative initiative can be (1) Direct costs, (2) Enforcement 

Costs, or (3) Indirect costs. The three categories of costs are assessed in more detail below. 

(1) Direct costs 

Types of direct costs Assessment Quantification 

Regulatory charges
27

 
The initiative would not give rise to any 

additional regulatory charges on stakeholders. 
0 

Substantive compliance 

costs
28

 

There could be adaptation costs for businesses 

in terms of familiarisation with the new rules, 

which would vary depending on which 

Member States they operate in. These costs 

would be in any case rather limited and more 

than off-set by the benefits of operating in a 

more level playing field with greater legal 

certainty.  

Apart from these potential costs, the initiative 

would not introduce additional obligations on 

businesses or citizens and therefore it would 

not be expected to give rise to any additional 

substantive compliance costs. 

Low 

Administrative burdens
29

 

 

The initiative would not introduce information 

obligations and therefore it would not be 

expected to give rise to any additional 

administrative burdens. 

0 

Hassle costs
30

 
The initiative would not be expected to give 

rise to any additional hassle costs. 
0 

 

                                                 
27  Fees, levies, taxes, etc. 
28  Investments and expenses that are faced by businesses and citizens in order to comply with substantive 

obligations or requirements contained in a legal rule. 
29  Costs borne by businesses, citizens, civil society organizations and public authorities as a result of 

administrative activities performed to comply with information obligations included in legal rules. 
30  Costs for businesses/consumers associated with waiting time and delays, redundant legal provisions, 

corruption etc. 
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(2) Enforcement Costs
31

 

Types of enforcement 

costs 
Assessment Quantification 

Implementation of the 

legislative initiative  

This is expected to be the higher cost and is to be borne by the public administration. It would 

include: 

1) adaptation of legal framework, which would include the costs of national civil servants and 

politicians involved in assessing the new requirements of the initiative, the changes needed to be 

done in their national legal frameworks and the drafting of the necessary changes; and 

2) costs linked to the adoption of the legal changes by national parliaments. 

These costs are however not expected to be “additional costs” in general
32

, since the costs of civil 

servants, politicians and of the normal functioning of national parliaments would be incurred 

anyway, regardless of the initiative. 

These costs are also difficult to quantify ex-ante, and could also vary significantly depending on 

the Member State: while for some Member States the changes would be minimal, for others more 

extensive legal changes could be required. 

In any event, even if not additional costs, these are public resources that, absent the initiative, 

could be devoted to other projects. We have therefore tried to at least estimate the order of 

magnitude of what these costs could represent. 

For the adaptation of the legal framework, the cost of the staff/politicians working in the 

-Adaptation of the 

legal framework 

would involve at 

most: 2 FTE x 18 

months per 

Member State 

 

                                                 
31  These costs are associated with activities linked to the implementation by the Member States of new legal rules such as monitoring (compliance with the new rules), 

enforcement (cost of applying the new legal rules) and adjudication (using the legal system, or an alternative dispute resolution mechanism, to solve controversies 

generated by the new legal rules). 
32  Additional costs might arise for example in cases where external studies are commissioned for the assessment of certain aspects of the implementation. This is, however, 

not possible to foresee at this stage. 
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assessment of the legal changes that are needed and drafting the proposals, taking as a basis 

experience in the implementation by Members States of the Damages Directive 2014/104/EU, a 

realistic estimate would be a maximum of 2 FTE for 18 months. 

 

Costs of actual enforcement 

of the initiative 

Within the enforcement costs, for most of the measures it is not expected that they would in 

general entail per se additional costs for NCAs. All NCAs already have the basic framework in 

place for enforcing the EU competition rules. Moreover, filling in gaps in NCAs' means and 

instruments is primarily an implementation cost which is not borne by the NCAs directly (see 

above).  

NCAs would also need to get familiarised with the changes introduced by the initiative, and 

therefore training cost could be expected. These training costs would however be limited because 

they would partly be offset by the mechanisms of cooperation/training possibilities that are 

currently in place: through the ECN meetings NCAs' officials would be able to exchange 

experience and know-how about the application of the new measures; and NCAs' officials could 

also participate in the one month training programme organised annually by DG Competition. 

The cost of this training can be estimated to be about 5 training days, for 2 FTE per day   

The main cost for Member States would be related to the measures to ensure a sufficient level of 

financial and staff resources. The envisaged provision in this respect is however very basic and 

essentially it is aimed at preventing NCAs from being in a situation where they cannot effectively 

enforce the EU competition rules. This would mean that a limited number of Member States may 

need to increase their staff of their NCAs to ensure that they can effectively carry out 

simultaneous inspections of all/most members of a cartel. This cost is difficult to estimate 

accurately ex-ante, but in order to obtain an approximation of its order of magnitude, we have 

estimated these needs to range between 4 to 10 FTEs for 5 NCAs to allow them to conduct 

simultaneous inspections of all/most members of a cartel.  

Finally, the Commission is responsible for ensuring that appropriate IT platforms and tools are in 

place to ensure that authorities can cooperate effectively in the ECN. This is currently fit for 

purpose. These IT platforms and tools have to be updated continuously and any challenge 

resulting from the initiative would have to be integrated in this process. These costs are however 

 

 

 

 

-Training 5 days x 

2 FTE per 

Member State 

 

 

 

-Total increase of 

staff: ~ 35 FTE (4 

to 10 FTEs for 5 

NCAs) 
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difficult to estimate ex-ante and in any case they would not be significant.  

Monitoring costs 
The initiative is not expected to give rise to any additional monitoring costs on top of those each 

Member State may already incur to monitor the application of national competition rules. 
 

Adjudication costs The initiative is not expected to give rise to any adjudication costs.  
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(3) Indirect costs
33

 

Types of indirect costs Assessment Quantification 

Costs incurred in related 

markets or experienced by 

stakeholders not directly 

targeted by the initiative 

The initiative is not expected to give rise to 

any indirect costs in related markets or for 

stakeholders not targeted by the initiative. 

0 

Indirect compliance costs 

As a result of more effective enforcement, 

more companies could be subject to antitrust 

investigations, which could in turn lead to 

costs for these companies in terms of legal 

advice, administrative procedures with the 

NCA, and potential sanctions. These are 

however costs that are inherent to ensuring 

compliance with the law and would 

therefore not amount to additional costs. 

0 

Costs related to substitution 
The initiative is not expected to give rise to 

any costs related to substitution. 
0 

 

  

                                                 
33  These costs are incurred in related markets or experienced by consumers, government agencies or other 

stakeholders that are not directly targeted by the initiative/regulation. These costs are usually transmitted 

through changes in the prices and/or availability and/or quality of the goods or services produced in the 

regulated sector. Changes in these prices then ripple through the rest of the economy changing prices in 

other sectors and ultimately affecting the welfare of consumers. The category also includes so-called 

“indirect compliance costs” (i.e. costs related to the fact that other stakeholders have to comply with 

legislation) and costs related to substitution (e.g. reliance on alternative sources of supply), transaction costs 

and negative impacts on market functioning such as reduced competition or market access, or reduced 

innovation or investment. 



 

75 

 

B) BENEFITS ASSESSMENT 

Benefits arising from the legislative initiative could be (1) Direct regulatory benefits, (2) 

Indirect regulatory benefits, and (3) ultimate impacts of the initiative. The three categories of 

benefits are assessed in more detail below. 

 

(1) Direct regulatory benefits 

Types of direct regulatory 

benefits 
Assessment Quantification 

Improvement of the well-

being of individuals
34

 

The initiative is not expected to give rise to 

any direct benefit in terms of health, 

environmental and safety improvements. 

NA 

Efficiency improvements
35

 

The initiative is expected to give rise to 

significant benefits derived from more 

competitive markets in terms of lower prices 

and greater innovation, choice and quality of 

products and services. 

Although difficult to quantify at EU level, 

some Member States and the Commission 

have estimated the benefits for consumers 

derived from their respective enforcement 

actions as follows: 

Dutch NCA: €260 million (2014, and 

including merger control). 

UK NCA:  £73 million (2015) (~ €100 

million) 

Commission: €0.99-1.49 billion (2015, 

and only from cartel prohibition 

decisions) 

The cost of under-enforcement (uncovered 

cartels) has been estimated at around €181-

320 billion. 

Quantification 

not available 

 

 

 

 

                                                 
34  Health, environmental and safety improvements. 
35  Notably, cost savings but also information availability and enhanced product and service variety and quality 

for end consumers. 
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(2) Indirect regulatory benefits 

Types of indirect 

regulatory benefits 
Assessment Quantification 

Indirect compliance 

benefits
36

 

The initiative is not expected to give rise to 

any indirect compliance benefits, in addition 

to the wider effects for the economy 

assessed under ultimate impacts. 

See “Economic 

goals” under 

“Ultimate 

impacts of the 

initiative” 

Macroeconomic benefits
37

 Assessed under ultimate impacts.  

See “Economic 

goals” under 

“Ultimate 

impacts of the 

initiative” 

Other non-monetizable 

benefits
38

 

The initiative is not expected to give rise to 

any other non-monetizable benefits. 
NA 

(3) Ultimate impacts of the initiative 

Types of ultimate impacts Assessment Quantification 

Well-being, happiness and 

life satisfaction 

The initiative is expected to give rise to 

benefits derived from more competitive 

markets: lower prices and greater 

innovation, choice and quality of products 

and services. These features could have a 

positive impact on the level of satisfaction 

of citizens. 

It is however difficult to quantify these 

specific benefits. 

Not quantified 

Environmental quality 

The initiative is not expected to give rise to 

any benefit in terms of environmental 

quality, beyond the fact that more 

competitive markets make a better use of the 

scarce resources available. 

Not quantified 

Economic goals (such as 

GDP growth and 

employment) 

See section B.1 
See section B.1 

 

                                                 
36  Spill-over effects related to third-party compliance with legal rules. 
37  Including GDP improvements, productivity enhancements, greater employment rates, improved job quality 

etc. 
38  Protection of fundamental rights, social cohesion, reduced gender discrimination or international and 

national stability. 
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B.1) ECONOMIC GOALS (SUCH AS GDP GROWTH AND EMPLOYMENT) 

 

Giving NCAs minimum means and instruments to address the problems identified would 

enable them to be more effective enforcers, boosting the application of the EU competition 

rules. According to a report from the OECD there is solid evidence from numerous empirical 

studies that enforcement of competition law leads to more competition on markets, which in 

turn results in higher productivity growth in affected industries, which translates into 

economic growth.
39

 In a survey carried out by Ahn S. it was concluded that "A large number 

of empirical studies confirm that the link between product market competition and 

productivity growth is positive and robust. […] Empirical findings from various kinds of 

policy changes […] also confirm that competition brings about productivity gains, 

consumers’ welfare gains and long-run economic growth".
40

 

It is, however, difficult to give estimates of the expected benefits of the preferred option since 

the proposed changes are of a nature that is not easily quantifiable. This is because more 

effective competition enforcement is likely to give rise to general benefits to society and to 

the economy as a whole rather than to specific and quantifiable savings or benefits. In 

addition, economic literature trying to measure those benefits is scarce. 

Despite these obstacles, in two articles published in the Journal of Competition Law & 

Economics
41

 and The Review of Economics and Statistics
42

 P. Buccirossi and co-authors 

developed a methodology to measure the impact that competition policy enforcement has on 

the economy. To our knowledge, this is the only available econometric approach trying to 

quantify the benefits of various detailed aspects of competition policy enforcement on the 

economy. 

Using the articles of Buccirossi et al. we have tried to calculate (or at least give some orders 

of magnitude) the impact that the preferred option would have on the level of competition 

enforcement, and hence on growth in Total Factor Productivity ("TFP"). 

                                                 
39  See OECD, 2014, Fact-sheet on how competition policy affects macro-economic outcomes.  
40  See Ahn, S. (2002). "Competition, Innovation and Productivity Growth: A Review of Theory and 

Evidence". OECD Economics Working Paper No. 317. A study carried out by Petit L., Kemp R. and van 

Sinderen J. (2015) "Cartels and productivity growth: an empirical investigation of the impact of cartels on 

productivity in the Netherlands", assessed the impact of cartels on total factor productivity (TFP). TFP is a 

measure of the output of a company, sector or total economy that cannot be explained by the amount of 

inputs used in production and whose level is determined by how efficiently and intensely the inputs are 

utilized and is an indicator of competitiveness. The results showed that the entry and presence of a cartel had 

a negative impact on TFP and it was estimated that cartels had a negative impact on TFP of between 2% to 

3% during the period covered. 
41  Bucirossi, P., Ciari, L., Duso, T., Spagnolo, G. & Vitale, C. (2011). "Measuring the deterrence properties of 

competition policy: the competition policy indexes ". Journal of Competition Law & Economics, 7(1), 165-

204.  
42  Buccirossi, P., Ciari, L., Duso, T., Spagnolo, G., & Vitale, C. (2013). Competition policy and productivity 

growth: an empirical assessment. Review of Economics and Statistics, 95(4), 1324-1336.   
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Quantification of the relationship between level of competition enforcement and TFP 

growth 

Buccirossi et al. constructed so-called "Competition Policy Indicators" (CPIs) that are 

intended to measure the quality of competition policy enforcement in various countries. They 

then estimated the effect of competition policy enforcement on efficiency and productivity as 

measured by TFP.  

TFP is a widely used measure of productivity in an economy. It basically describes how 

efficient the economy is in the use of all (hence "total") relevant inputs. To put it simply, if an 

economy is able to produce more with the same amount of inputs, its TFP increases.  

To illustrate the importance of TFP, an annual growth of TFP of 1% would mean that an 

economy using the same amount of input resources would increase its production with around 

10.5% over ten years. If the growth of TFP is only 0.5%, the increase in production would 

only be 5.1% higher.  

The fact that TFP growth has slowed down in Europe has therefore raised concerns. For 

instance, the Commission devoted about half of its April 2016 Quarterly Report on The Euro 

Area to issues related to TFP growth.
43

  The Report states that "[i]n the current setting of low 

GDP growth, inflation and interest rates, all of which are legacies of the global financial 

crisis, a decline in productivity and a deterioration in demographic trends could weaken 

Europe's resilience in facing additional adverse shocks in the region".
44

 

Before moving on to our calculations, it may be useful to explain why we would expect a 

connection between competition policy and TFP growth. One part of the explanation is 

actually given in the Buccirossi articles mentioned above in a section focusing on the drivers 

of TFP growth in the EU. The section stresses the role of "business dynamics" by which it 

intends market entry and exit of firms. The section presents empirical analysis done by the 

Commission but first explains that "[a]ccording to economic theory, there is a link between 

these firm dynamics and productivity developments. Various channels proposed in the 

literature may explain this link. These include Schumpeterian creative destruction 

(replacement of less efficient firms by more efficient ones through the process of innovation), 

the disciplining effect of market entry on existing firms, and reallocation of productive 

resources towards more efficient uses facilitated by the process of market entry and exit."
45

 

This quote explains well why we would expect effective competition policy enforcement to 

influence TFP growth. Effective competition policy enforcement helps keeping markets open, 

thereby ensuring that new innovative and more productive firms are not foreclosed from the 

market, at the same time putting pressure on incumbents to either improve or lose market 

                                                 
43  http://ec.europa.eu/economy_finance/publications/eeip/pdf/ip024_en.pdf. 
44  Quarterly Report on the Euro Area, April 2016, p. 19. 
45  Quarterly Report on the Euro Area, April 2016, p. 25. 
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share. At the same time, effective competition policy ensures that prices for inputs in the 

productive process are not inflated by activities of cartels and anticompetitive mergers. 

It would, of course, be interesting to know how large the contribution of competition policy 

actually is. This is the question that Buccirossi and his co-authors attempted to answer. To this 

end, the authors collected data on seven features of competition policy for 12 OECD countries 

for the period 1995-2005, 9 of which are EU Member States.
46

. 

Although not all these features are directly targeted by the current initiative (e.g. issues such 

as having effective merger control and private enforcement are already tackled by other EU 

legislative measures
47

), many of them match its specific objectives. Furthermore, the spirit of 

what Buccirossi et al. try to measure, the effectiveness of the enforcement of competition 

policy in improving efficiency and productivity, is obviously very close to what this initiative 

is trying to achieve. We therefore consider that we can use the effects estimated by Buccirossi 

et al. of competition policy on TFP to illustrate the magnitude of the effects that can be 

expected from our proposal. 

For each of the 12 countries Bucirossi et al. constructed yearly indicators with values between 

0 and 1 for each of the seven features of competition policy. They then used the seven 

indicators to calculate an aggregate CPI incorporating all the information on the competition 

policy regime in a jurisdiction. 
48 49

 

The aggregate CPI, which also is between 0 and 1, has an average value (over the 12 countries 

and the 11 years) of 0.4976 with a standard deviation of 0.1019. The minimum value is 

0.3167 and the maximum 0.7035. This means that improving the performance of a country 

with the lowest CPI value to the average would be an increase of the CPI of 57%. As we will 

see below, managing to cover just a part of that would have a significant impact on TFP 

growth. 

In Bucirossi et al. the CPI, together with several other variables, is used to explain growth in 

TFP within an econometric framework. In the basic estimations (using basic OLS 

                                                 
46  Canada, the Czech Republic, France, Germany, Hungary, Italy, Japan, the Netherlands, Spain, Sweden, the 

United Kingdom and the United States. 
47  See Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between 

undertakings (the Merger Regulation) Official Journal L 24, 29.01.2004, p. 1-22,  and Directive 

2014/104/EU of the European Parliament and of the Council of 26 November 2014 on certain rules 

governing actions for damages under national law for infringements of the competition law provisions of the 

Member States and of the European Union, OJ 2014, L 349, p.1.  . 
48   Details on these features, their components and the specific weights given to each of them used to calculate 

the aggregate final CPI can be found in Bucirossi, et al (2011). "Measuring the deterrence properties of 

competition policy: the competition policy indexes", Journal of Competition Law & Economics, 7(1), 165-

204, tables 1, 2 and 3. 
49  To aggregate the seven components they experiment with different weighting choices and show that the 

results are robust with the chosen weights. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004R0139:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004R0139:EN:NOT
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regressions), the estimated coefficient of the CPI index is around 0.09.
50

 This means that an 

increase in the CPI index of 0.1 is estimated to lead to an increase in TFP growth of 0.009, 

that is, 0.9 percentage point. 

One way to look at what this means is to consider the elasticity of TFP with respect to the CPI 

that emerges from the estimations. Using the estimated coefficient of 0.09 mentioned above, 

Buccirossi et al. calculate this elasticity to be 4.48 at the average values for TFP and CPI 

(over the 12 countries and 22 industries considered). This implies that a 1% increase in CPI 

leads to a 4.48% increase in the growth rate of TFP. A 10% increase in the CPI might 

therefore be associated with an increase in the growth rate of TFP of almost 50%. As the 

average TFP growth across the countries and industries considered by Buccirossi et al. was 

about 1% over the period 1995-2005, for the average country an increase in the CPI of 10% 

would have led to an average TFP growth of 1.5% (instead of 1%). 

Another way to look at this is to concentrate on countries with low CPI indices, since it could 

be argued that it may be easier to raise the CPI from a low level, rather than increasing an 

already relatively high CPI. An increase of the smallest value of CPI in the data set from 

0.3167 to 0.3484 (equivalent to a 10% increase) would result in an increase TFP growth of 

0.29 percentage point (e.g. from 1% to 1.29%, using again a coefficient of 0.09).  

Given that TFP growth in the EU as a whole has been below 1% for the last ten years (see 

Graph 1), the results of Buccirossi et al. indicate that even a relatively small increase in the 

effectiveness of competition policy enforcement would give a significant boost to 

productivity. In fact, as shown in Graph 1 below, over the last decade TFP growth has had an 

impact on total GDP as important as increases in labour and capital, and it has become the 

most important factor during the last five years.  

Graph 1 - TFP and non-TFP contributions to EU Potential Growth: 2000-15
51

 

 

 

 

 

 

 

 

 

                                                 
50  In the basic estimations, the authors use Ordinary Least Squares (OLS) regressions. In more sophisticated 

estimations using instrumental variables (IV) methods, the estimated coefficient of the CPI index is around 

0.2. As the authors use the coefficient from the OLS regressions when explaining their results, we do the 

same in our calculations. Using the IV coefficient, the effects would be roughly twice as large.  
51  European Economic Forecast, Winter 2014, Box I.2. 

http://ec.europa.eu/economy_finance/publications/european_economy/2014/pdf/ee2_en.pdf. 
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It should be noted that for several countries in the data set the variation in the values of the 

CPIs over the period considered is more than 10%. In fact, the average CPI increases from 

around 0.45 to around 0.52 over the period, equivalent to an increase of more than 15%. 

Increases in the CPI of the magnitude we are discussing are therefore not unusual. 

Taking into account that the EU28 GDP has been within the range 13 000 000 - 15 000 000 

million euro during the past 5 years
52

, very small changes in GDP have a huge impact in 

terms of absolute value. Even taking a very conservative approach and considering that the 

real impact would be a fraction of what would be expected, these results indicate that 

achieving even a relative small increase in the value of CPI would increase productivity 

growth in a manner that in all likelihood would dwarf the costs of implementing the proposals 

in the preferred option which, as explained in section A dealing with the cost assessment, are 

expected to be modest. 

In the next section, an attempt will be made to relate the proposals in the preferred option 3 to 

the CPI, that is, to see what changes in the CPI these proposals can be expected to have. 

Following that, the corresponding increases in TFP growth will be calculated. 

                                                 
52  http://ec.europa.eu/eurostat/tgm/refreshTableAction.do?tab=table&plugin=1&pcode=tec00001&language=en. 
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Effect of the preferred option on competition enforcement and on TFP growth 

Once the relationship between the level of competition enforcement - in terms of CPI - and 

TFP growth has been established and quantified, the next steps are to assess, first, whether the 

Member States have scope to improve their level of competition enforcement (i.e. the CPI) 

and, if so, assess the effect of the preferred option on such a level of enforcement (i.e. on the 

CPI). 

 Scope for the improvement of competition enforcement 

One approach to estimate by how much competition enforcement could be improved in each 

Member State would be to estimate their respective CPIs. This would allow us to estimate the 

margin of improvement of such index (which can be between 0 and 1), and hence of TFP 

growth that could be achieved in each Member State as a result of changes in the CPI induced 

by option 3. 

This exercise is, however, very difficult to carry out because the CPI estimates available in the 

study by Buccirossi et al. only relate to 9 Member States, and the study does not provide the 

information that would be needed to replicate the results for the remaining Member States or 

even to update the results for the 9 Member States for the period after 2005. Moreover, the 

results cannot be replicated either on the basis of the information that we have collected for 

the preparation of this Impact Assessment.
53

 

Nevertheless, there is scope for improvement which can be inferred from the results of the 

Buccirossi study. 

As mentioned above, the average CPI provided by the study is 0.4976 for the twelve countries 

considered, nine of which are EU Member States. The minimum value is 0.3167 and the 

maximum 0.7035. Taking into account that the CPI ranges between 0 and 1, these results 

show that, on average, there is a significant margin of improvement of the CPI for every 

country in the study.  

A criticism of this approach could be that the CPI gives a value to some aspects of 

enforcement that are not pursued by the present initiative, so that in the Commission's view 

the optimum CPI level could probably be a CPI below 1. In any case, there is still significant 

scope for improvement (up to around 0.8217).
54

 

Another potential criticism could be that the data in the Buccirossi study are for 2005, and that 

the enforcement level of the Member States could have improved in the meantime so that 

there is no longer scope for improvement. However, as explained in section 6.2. of the Impact 

Assessment, despite the significant efforts to address the gaps in the means and instruments of 

the NCAs that have been made since 2004 when Regulation 1/2003 entered into force, these 

problems still persist after more than ten years, and many jurisdictions still have a number of 

loopholes which leave room for significant improvements in the level of enforcement. 

                                                 
53  Although the information collected covers a wide range of topics, it does not cover certain aspects that are 

necessary to estimate some of the indicators (such as qualifications of staff or detailed information on 

sanctions to individuals). 
54  This value for the CPI is obtained by assuming that under the present initiative the scores of some low-level 

indicators would not reach 1 because not all aspects are addressed by the current initiative or are relevant. 

Re-calculating the CPI on the basis of the maximum values for the indicators addressed by the current 

initiative and the corresponding weights provided by the Buccirossi study, the maximum CPI would still be 

0.8217, therefore still leaving significant scope for improvement. 
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Effect of the preferred option on competition enforcement 

As indicated above, replicating the study of Buccirossi et al. and estimating the quantitative 

changes that all the measures proposed by option 3 would induce in the CPI, and hence in 

TFP growth, of each Member State, is not feasible. 

It is, however, possible to carry out a qualitative assessment of the effects that option 3 would 

have on the CPI of the Member States by assessing how the proposed measures will affect 

each of the features that form the CPI. In addition, we have also tried to illustrate some 

quantitative estimates of the impact that some of the measures of option 3 would have on CPI 

and TFP growth for those Member States affected by that particular measure. 

How CPI is constructed – weights of the different factors 

In their study, Buccirossi et al explain the construction of the CPI. As indicated above, they 

used seven features to assess the competition policy of a given jurisdiction. These features 

included aspects such as independence, investigative powers, sanctions policy, the availability 

of private damages and resources. Five of the seven features are labelled "institutional", and 

other two are called "enforcement" features. These features are used to measure different 

aspects of competition enforcement regarding the four "limbs" of enforcement: abuses of 

dominant positons, hard-core cartels, other anticompetitive agreements, and mergers. Each 

feature is in turn formed by two or three "low-level indicators". See examples of these "low-

level indicators" in Table 2 below.  

The CPI is calculated by aggregating the values (between 0 and 1) assigned to each low-level 

indicator according to different weights given to each of the "low-level indicator", type of 

feature and "limb" of enforcement. Table 1 of Bucirossi's study 
55

 provides details on the 

weights given to each "low-level indicator". These weights are generally 1/6 for each of the 

"institutional" features, except in some cases in which it is 1/3, while for each of the 

"enforcement" features they can take the values 1/3, 2/3 or 1, depending on the case. The 

weights given to the groups of "institutional" and "enforcement" features as a whole, and to 

each of the "limbs" of competition are shown in Table 1 below:
56

 

Table 1 – Weights  

 

Antitrust 

(3/4) 

Mergers 

(1/4) 

Abuses 

(1/3) 

Hard-core 

cartels 

(1/3) 

Other 

agreements 

(1/3) 

Mergers 

Institutional features 

(2/3) 

Institutional 

features 

Institutional 

features 

Institutional 

features 

Institutional 

features 

Enforcement features 

(1/3) 

Enforcement 

features 

Enforcement 

features 

Enforcement 

features 

Enforceme

nt features 

                                                 

55  Bucirossi, P., Ciari, L., Duso, T., Spagnolo, G. & Vitale, C. (2011). "Measuring the deterrence properties of 

competition policy: the competition policy indexes". Journal of Competition Law & Economics, 7(1), 165-

204. 

56  Bucirossi, P., Ciari, L., Duso, T., Spagnolo, G. & Vitale, C. (2011). "Measuring the deterrence properties of 

competition policy: the competition policy indexes". Journal of Competition Law & Economics, 7(1), 165-

204, Tables 2 and 3. 
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Qualitative assessment of the impact of option 3 on the CPI 

First, it is necessary to identify the features and low-level indicators on which option 3 will 

have an impact. Option 3 would impact, depending on the antitrust enforcement "limb" 

considered (abuses of dominant positons, hard-core cartels and other anticompetitive 

agreements) between four and six features, and ten out of the seventeen low-level indicators. 

Table 2 shows the features and the low-level indicators (with their corresponding scores) that 

would be affected by option 3. 
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Table 2 - Low-level indicators forming the CPI affected by option 3 

 Affected by measures in Option 3 

Impact on low-level indicators Scores Scope (*) 

Effective 

competition 

toolbox 

Fines Indepen

dence 

and 

resources 

Leniency 

program

mes and 

interplay  

Powers during the investigation     

-Ability to impose/request interim measures 
-Yes: 1 

-No:0 
(a)(c) X    

-Combination of powers: power to inspect 

business and/or non-business premises 

-Two powers available: 1  

-One power to inspect business premises available: 0.5 

-None available: 0 

(a)(b)(c) X    

Sanction policy and damages     

-Sanctions to firms 

(2/3) 

-If legal maximum of fine set as a percentage of turnover: 1 

-If legal maximum of fine is left to discretion of adjudicator: 0.66 

-If legal maximum fine set as an absolute value: 0.33 

-If no fines envisaged: 0 

(1/3) 

-Monetary sanctions + structural remedies: 1 

-Only monetary sanctions: 0.75 

-Neither: 0 

 

(a) 

 

 

 

 

 

 

 

 

X 

 

 

X 

 

 

 

 

 

X 

  

-If legal maximum of fine set as a percentage of turnover: 1 

-If legal maximum of fine is left to discretion of adjudicator: 0.66 

-If legal maximum fine set as an absolute value: 0.33 

(b)(c)  X   
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 Affected by measures in Option 3 

Impact on low-level indicators Scores Scope (*) 

Effective 

competition 

toolbox 

Fines Indepen

dence 

and 

resources 

Leniency 

program

mes and 

interplay  

-If no fines envisaged: 0  

Independence     

- Body performing the investigation 

-Total statutory independence (court or independent agency): 1 

-Ministerial agency/department: 0 

-If both can perform the investigation: intermediate value 

(a)(b)(c)   X  

 

- Body making the decision and role of the 

government 

-Total statutory independence and government cannot overrule the 

decision: 1 

-Total statutory independence but government can overrule the 

decision: 0.5 

-Ministerial agency/department: 0 

(a)(b)(c)   X  

Resources     

-Budget -Scores=[Budget/GDP country X]/[highest budget/GDP of sample] (a)(b)(c)(d)   X  

-Staff -Score=[Staff/GDP country X]/[highest staff/GDP of sample] (a)(b)(c)(d)   X  

-Stall skills 

 

-Score=[Number of economists with Ph.D and qualified lawyers /total 

staff country X]/[ highest number of economists with Ph.D and 

qualified lawyers/total staff of sample] 
(a)(b)(c)(d)   X  

Quality of the law     

-Leniency programme 
-There is a leniency programme: 1 

-There is no leniency programme: 0 
(b)    X 
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 Affected by measures in Option 3 

Impact on low-level indicators Scores Scope (*) 

Effective 

competition 

toolbox 

Fines Indepen

dence 

and 

resources 

Leniency 

program

mes and 

interplay  

Sanctions and cases 

(Tries to measure the effectiveness of sanctions also on the basis of (i) the strictness of jail terms for employees and (ii) the credibility 

of CA by looking at their level of investigation activity) 

    

-Number of cases opened 
-Score=[number cartel invest. initiated/GDP]/[highest number cartel 

invest. initiated/GDP] 
(b) X   X 

(*) Scope: (a) dominant positons, (b) hard-core cartels, (c) other anticompetitive agreements, (d) mergers 
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It is important to underline that the impact of option 3 on the effective enforcement of 

competition rules by NCAs would be much wider than what it could be concluded from Table 2. 

This is because Table 2 only shows the impact of option 3 on the pre-selected indicators chosen 

by the authors of the study, which for practical reasons need to be limited to make the study 

manageable. However, there are many other aspects of competition enforcement which are as 

important as those shown in Table 2 and which would be also affected by option 3 as is 

illustrated below. For example, the pre-selected indicators do not cover the power to gather 

digital evidence, even though this is an indispensable tool to investigate infringements 

nowadays.  

a) Effects of option 3 on the degree of "independence" and "resources" 

The CPI attaches great relevance to the independence and the resources of CAs, which account 

respectively for about 15% and 28% of the overall index. 

Option 3 will have a significant impact on several of the indicators considered in the CPI 

regarding both independence and resources: 

-The measures to ensure that NCAs are not subject to any instructions from any other 

public or private body when enforcing the EU competition rules would ensure a 

protection of the independence of the bodies performing the investigations and making 

the decision equivalent to that of an independent agency, having, therefore, a positive 

impact on the two antitrust low-level indicators on independence. The additional 

measures to ensure that NCAs’ board/management cannot be dismissed in relation to its 

decision-making would reinforce the level of independence. 

- The measures to ensure that NCAs have adequate and stable human and financial 

resources to perform their tasks would also have a direct positive impact on the three 

antitrust low-level indicators on resources. 

Table 3 shows that most Member states would be affected by the proposed measures on 

independence: 

Table 3 – Provisions on independence in Member States 

Qualitative Indicators 
 

Availability of explicit 

prohibition to seek or take 

instructions from government or 

other public or private bodies 

Explicit requirement to act 

independently and impartially in 

the exercise of their duties 

Member States 

lacking the provision 
18 11 

 

On resources, section 2.2.4 of the Impact Assessment contains a graph showing the relationship 

between decisions adopted by NCAs and budget for a single group of Member States with 

similar GDP. The strong link observed between the available budget and the level of 

enforcement is, however, not limited to this group of Member States, but an overall trend. This is 

shown in Graphs 2 to 6 below for all the groups of countries: 
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Graph 2 - Member States with GDP 7.9-24 

Billion Euro 

Graph 3 - Member States with GDP 36-75 

Billion Euro 

 

 

 

 

 

 

 

Graph 4 - Member States with GDP 102-

256 Billion Euro 

Graph 5 - Member States with GDP 329-

650 Billion Euro 

  

 

 

 

 

 

 

 

Graph 6 - Member States with GDP 1057-

2903 Billion Euro 
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Regarding staff, Graphs 7 -11 below also tend to confirm the relationship between available staff 

and level of enforcement: 

Graph 7 - Member States with GDP 7.9-24 

Billion Euro 

Graph 8 - Member States with GDP 36-75 

Billion Euro 

  

 

 

 

 

 

 

Graph 9 - Member States with GDP 102-

256 Billion Euro 

Graph 10 - Member States with GDP 329-

650 Billion Euro 

  

 

 

 

 

 

 

 

Graph 11 - Member States with GDP 1057-2903 Billion Euro 
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FTE staff  dedicated to competition enforcement and 
competition advocacy activities in order of GDP  (2014) 
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Moreover, the fact that the lack of sufficient resources has actually caused enforcement problems 

has been corroborated by many NCAs which have indicated that they have been forced to refrain 

or reduce their activities due to budgetary/staffing constraints: 

Quantitative estimate 

In an attempt to determine the impact of some of the proposed measures regarding powers on 

the CPI, we have estimated the change in the CPI attributing the following values to the 

budget low-level indicators:  

a) Budget, Staff and Staff skills: an improvement in 10% in these indicators for a NCA 

with a value of 0.3
57

 (therefore increasing from 0.3 to 0.33) would lead to an increase 

in the CPI of 0.0083, which in turn would translate into an increase of the TFP growth 

of 0.0083 x 0.09 = 0.000747 or ~0.075 percentage points (from 1%
58

 to 1.075%).
59

 

In order to illustrate the order of magnitude of the changes required, we can take a real 

example. According to the data on GDP and budget dedicated to competition 

enforcement of 2014, the normalised low-level indicators "budget/GDP" of all 

Member States would have an average value of around 0.3677. For a Member State 

with a real budget of 2 million Euro and a low-level indicator of 0.3064, an increase in 

10% of this indicator would require a real budget increase of around € 200 000, which 

is a very low cost compared to the benefits brought in terms of TFP growth.  

 

b) Effects of option 3 on the "powers during investigations" 

The CPI also attaches great relevance to the powers of CAs (around 9% of the overall index) 

even if only a few of them, and with limited scope, are considered. 

Option 3 will have a significant direct impact on the indicators considered in the CPI regarding 

powers during the investigation: 

-The measures to ensure that NCAs can inspect business and non-business premises and 

to issue interim measures would have a positive impact on the two low-level indicators 

related to powers during the investigation. 

-In addition, the power to impose structural remedies would have a positive impact on 

                                                 
57  These indicators are "normalised", which means that the value assigned to each CA is the result of dividing its 

resources by the highest value of the sample.  
58  In this and the other examples, we use a value of the TFP growth of 1% for the base line scenario, which is the 

average value found by Buccirossi et al. for the period they studied. The current TFP growth is now lower, as 

shown in Graph 1, with an average of around 0.5-0.6% for the past 5 years and closer to 1% if the last 15 years 

are considered. The order of magnitude of the results would, however, not be substantially different. 
59  The calculation has been done as follows: on the basis of the weights given to each low-level indicator and the 

way they are aggregated to form the final CPI provided in the Buccirossi study, and assuming that a change in 

the resources of a NCA is evenly split amongst the four limbs of competition enforcement, it results that a 

change "X" in the "Resources" low-level indicator (comprising Budget, Staff and Staff skills) produces a 

change in the final CPI of 
5

18
 * X. A change in the "Resources" low-level indicator from 0.3 to 0.33 (e.g. a 10% 

increase) results therefore in a change in the CPIs of 
5

18
 * 0.03 = 0.00833. 
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another CPI indicator ("Sanctions to firms" under "Sanction policy and damages"). 

The real impact would, however, be much more significant in real terms, because option 3 would 

tackle a much larger number of powers and also their scope, making them decidedly effective. 

For example, relying solely on the power to inspect business premises, as the CPI does, is not 

enough. Since 2005 (year of the study), there has been an unprecedented development in 

communication and storage by digital means making the possibility of gathering digital evidence 

crucial (as explained in section 2.2.1 of the Impact Assessment). Likewise, the CPI relies very 

much on the power to impose interim measures, while the Commission's experience over the last 

years has shown that many other powers are equally or even more important. During the public 

consultation we assessed the relevance of 17 powers for the effective enforcement of EU 

competition. The results, shown in Annex V, demonstrate a broad consensus on the tools NCAs 

need to be effective enforcers. 

Table 4 shows the availability in the NCAs of a sample of 5 of these 17 powers, which cover 

both investigative and decision making powers and include the ones that are considered as CPI 

indicators. Almost all NCAs (25) are lacking at least one of these 5 powers. 

Table 4 – Availability of powers in NCAs 

 Feature b): the scope of the investigative powers 

Qualitative 

Indicators 

Full power to 

set their 

priorities and 

decide which 

cases to 

dedicate their 

(often scarce) 

resources 

Fundamental 

power to 

inspect the 

homes of 

business 

people for 

evidence of 

infringements 

Power to 

impose 

structural 

remedies to 

restore 

competition on 

markets 

Effective power to 

gather digital 

evidence (following 

specific aspects 

only: access to data 

on clouds, servers 

located in third 

countries, ability to 

carry out continued 

inspection 

procedure, ability to 

access mobile 

phones used for 

cartels etc.) 

Power to impose 

effective sanctions, 

pecuniary sanctions and 

periodic penalty 

payments in case of 

non-compliance with a 

commitment 

decision/compel 

compliance 

# NCAs 

lacking 

the power 

15 3 8 11 14 

These results therefore show that the changes introduced by option 3 would have a significant 

impact in most, if not all, NCAs, as they ensure that all NCA have a minimum set of powers 

compared to the current situation in which practically all NCAs are lacking some or several of 

them. 

Quantitative estimate 

In an attempt to determine the impact of some of the proposed measures regarding powers on 

the CPI, we have estimated what would be the change in the CPI attributing the following 

values to the low-level indicators:  

a) Combination of powers: change from 0.5 to 1. A NCA lacking one of the two 
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powers covered by this indicator would have as a result of option 3 an increase in the 

CPI of 0.0347, leading to an increase of the TFP growth of 0.0347 x 0.09 = 0.0031 or 

0.31 percentage points (from 1% to 1.31%).
60

 

b) Availability of interim measures: change from 0 to 1. A NCA lacking this power 

would have as a result of option 3 an increase in the CPI of 0.0139, leading to an 

increase of the TFP growth of 0.0139 x 0.09 = 0.001251 or 0.12 percentage points 

(from 1% to 1.12%).
61

 

 

c) Effects of the measures of option 3 related to fines and leniency on  the "sanctions policy and 

damages" and on "sanctions and cases" 

The CPI attaches great relevance to the sanctions systems of competition authorities – such as 

the size of the sanction and the level of activity - and their level of activity, as shown by the 

features measuring the performance in these areas which account for around 22% of the overall 

CPI. 

Sanctions 

Regarding sanctions, Option 3 will have a significant direct impact on some of the areas that the 

indicators considered in the CPI try to capture, and in some cases they will directly impact the 

specific indicators: 

-The measures to ensure that NCAs can impose deterrent fines (such as a legal maximum 

of fines set as a percentage of the total turnover) would have a positive impact on the 

level of sanctions and on the low-level indicators related to "sanctions to firms". 

-In addition, the measures aimed at ensuring that NCAs would be able to impose fines 

through an administrative or civil route (without prejudice to their current criminal 

systems) would also have a positive impact on the indicator measuring the "number of 

cases opened". 

The real impact would, however, be much more significant because the deterrent level of the 

fines would be reinforced by the additional measures to ensure the consistent application of the 

concept of "undertaking" so that parent and successor companies are fined (instead of escaping 

fines) and to establish a set of core fining parameters. 

With respect to "sanctions to firms", the indicator used only takes into account if the legal 

maximum is based on a percentage of total turnover of the firm, if it is left to discretion of the 

adjudicator, if it is an absolute value, or if there are no fines. The indicator, however, does not 

                                                 
60  Following the same methodology used for the example with the "Resources" low-level indicator, it results that a 

change "X" in the "Combination of powers" low-level indicator produces a change in the final CPI of 5/72* X. 

A change in the low-level indicator from 0.5 to 1 as a result of gaining the lacking power would therefore result 

in a change in the CPIs of 
5

72
 * 0.5 = 0.0347. 

61  Following the same methodology used for the example with the "Resources" low-level indicator, it results that a 

change "X" in the "Availability of interim measures" low-level indicator produces a change in the final CPI of 

1/72* X. A change in the low-level indicator from 0 to 1 as a result of gaining the lacking power would 

therefore result in a change in the CPIs of 
1

72
 * 1 = 0.013888 ~ 0.0139. 
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enter into the details of how the legal maximum is calculated (e.g. what exact turnover is 

considered). This makes the assessment of how option 3 could impact this indicator very difficult 

to carry out. It is however clear that Option 3 would significantly affect the way NCAs calculate 

their respective fines legal maximums. Annex VII shows that there is an important scope for 

improvement in many Member States. Currently, many Member States calculate the legal 

maximum, not on the basis of the turnover of the group, but of the direct infringer, and/or not on 

the basis of the total worldwide turnover but of the national turnover. This is shown in Table 5 

below.    

Table 5 - Basis for calculation of legal maximum for fines 

 Geographic scope of the turnover 

Entity's turnover: Worldwide National 

Undertaking 11 NCAs 3 NCAs 

Direct infringer 9 NCAs 4 NCAs 

 

In addition, one NCA has also limits based on absolute values (€16 million for Art 101 

infringements and €400 000 for Art. 102 infringements). 

With respect to the level of activity ("number of cases opened"), option 3 would likewise have a 

positive impact on some NCAs which are currently facing some issues preventing them from 

achieving their full potential.  

An assessment of the cases and the fines imposed per Member State shows that when fines are 

primarily criminal, the level of enforcement/sanctions is low. This is for example the case for 

Ireland, where there has been practically no enforcement of EU competition law (only one case) 

between 2004 and 2014. Similarly, in Denmark, only one fine was ever imposed for breach of 

the EU competition rules in the same period, despite a large number of cases (40) being 

undertaken by the NCA and several infringements being found. In Germany there have been no 

fines for infringements of Art. 102 despite having dealt with a large number of cases (for Art. 

101 infringements the NCA has imposed 41 fines in 60 decisions, whereas for infringements of 

Art. 102 in has not imposed any fine despite having taken 24 decisions).
62

 

Option 3 would allow NCAs to opt for a complementary administrative/civil route for imposing 

sanctions and would, therefore, significantly increase the number of both findings of 

infringements and sanctions in those Member States that are now facing this type of issues. 

Leniency 

With respect to leniency, the CPI only accounts for the fact of having or not having a leniency 

programme, which currently all Member States except one have in place. It does not capture, 

however, more detailed information which is very important to assess whether or not a leniency 

programme is really effective, or the inter-link between national leniency programmes at EU 

                                                 
62  In the case of Germany, fines follow a quasi-criminal procedure only in case of the fine being appealed. 
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level. Although for these reasons it is very difficult to assess the direct effect that option 3 would 

have on the CPI, we consider that option 3 would have a clear positive and significant effect in 

the area of leniency programmes. Probably this effect would end up by also having a positive 

effect on TFP growth, even if not captured by a change in the CPI, as it would likely lead to 

more attractive leniency programmes, increasing the number of leniency applications and 

therefore of enforcement activity across the EU.      

The positive impact on the level of activity of NCAs would however not be achieved only by 

these measures (sanctions and leniency). The level of activity would also be reinforced and 

therefore multiplicative effect of the other option 3 measures. The enhanced investigative and 

decision making powers and having adequate and stable financial and human resources would 

allow NCAs to engage in cases that are currently out of their reach. 

Quantitative estimate 

In an attempt to determine the impact of some of the proposed measures regarding sanctions 

on the CPI, we have estimated what would be the change in the CPI attributing the following 

values to the low-level indicators:  

a) Sanctions to firms: a modest improvement in 10% in this indicator as a result of 

option 3 would mean that a NCA with an average value for these indicators of 0.75
63

 

would have an increase in the CPI of 0.00416, leading to an increase of the TFP 

growth of 0.00416 x 0.09 = 0.00037 or ~0.04 percentage points (from 1% to 1.04%). 

In the extreme case of a NCA which in practice does not impose sanctions, option 3 

would lead to an increase in the CPI of 0.0555, and therefore an increase of the TFP 

growth of 0.0555 x 0.09 = 0.00499 or ~0.50 percentage points (from 1% to 1.50%).
64

 

 

                                                 
63  As explained, the indicator used only takes into account if the legal maximum is based on the percentage of 

total turnover of the firm, if it is left to discretion of the adjudicator, if it is an absolute value, or if there are no 

fines. Since option 3 affects the legal maximum in the details of how it is calculated (e.g. what exact turnover is 

considered), the current indicator may not capture the real effect of option 3, making an assessment of option 3 

difficult in this respect. We have, however, provided this indication to give an estimate of the order of 

magnitude of the effects that an improvement in the sanctioning systems could have on the TFP growth. 
64  Following the same methodology used for the example with the "Resources" low-level indicator, a change "X" 

in the "Sanctions to firms" low-level indicator produces a change in the final CPI of 1/18* X. A change of 10% 

in the low-level indicator from 0.75 to 0.825 as a result of option 3 would therefore result in a change in the 

CPIs of 1/18 * 0.075 = 0.00416. In the extreme case, a change from 0 to 1 would result in a change in the CPIs 

of 1/18 * 1 = 0.0555. 
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Annex XVII – Glossary of terms 

Antitrust 

Field of competition law and policy. In the EU context, ‘antitrust’ refers both to the rules 

prohibiting anti-competitive agreements and practices (such as cartels, other cooperation 

agreements, distribution agreements, etc.) based on Article 101 TFEU, and to the rules 

prohibiting abuses by dominant companies based on Article 102 TFEU. 

Abuse of a dominant position 

Anti-competitive business practices (including improper exploitation of customers or exclusion 

of competitors) which a dominant company may use in order to maintain or increase its position 

in the market. Competition law prohibits such behaviour, as it damages competition between 

firms, exploits consumers, and makes it unnecessary for the dominant company to compete with 

other companies on merit. Article 102 of the TFEU lists some examples of abuse, namely unfair 

pricing, restriction of production output and imposing discriminatory or unnecessary terms in 

dealings with trading partners. 

Cartel 

Agreement and/or concerted practice between two or more competitors aimed at coordinating 

their competitive behaviour on the market and/or influencing the relevant parameters of 

competition, through practices such as the fixing or coordination of purchase or selling prices or 

other trading conditions, the allocation of production or sales quotas, the sharing of markets and 

customers including bid-rigging, restrictions of imports or exports and/or anti-competitive 

actions against other competitors. 

Commitment decision 

When a competition authority pursues a competition law case, companies may offer 

commitments (for example, the removing of anticompetitive clauses in an agreement) that are 

intended to address the competition concerns identified by the competition authority. If the 

competition authority accepts these commitments, it adopts a commitment decision making them 

binding and enforceable on the parties, without taking position on whether an infringement has 

been committed. 

Dominant position 

A company is in a dominant position if it has the ability to behave independently of its 

competitors, customers, suppliers and, ultimately, the final consumer.. Article 102 TFEU 

prohibits firms that hold a dominant position on a given market from abusing that position, for 

example by charging unfair prices, by limiting production, or by refusing to innovate to the 

prejudice of consumers. 

Effect on trade between Member States 

Articles 101 and 102 TFEU are only applicable if there may be a direct or indirect, actual or 

potential influence on the flow or pattern of trade between at least two Member States of the EU. 

An effect on trade exists in particular where national markets are partitioned or the structure of 



 

97 

 

competition within the common market is affected. Anti-competitive agreements or conduct 

which have no effect on trade, therefore, fall outside the scope of EU competition rules and may 

only be dealt with by national legislation.  

European Competition Network (ECN) 

The network formed by the competition authorities of the Member States (NCAs) and the 

European Commission. This network is a forum for discussion and cooperation in the application 

and enforcement of EU competition policy. It provides a framework for European competition 

authorities to cooperate in cases where Articles 101 and 102 TFEU are applied, and for flexible 

allocation of cases between the authorities. The European Competition Network was created on 

the basis of Regulation No 1/2003. 

ECN Model Leniency Programme 

A document endorsed by the ECN members aligning the key elements of leniency policies 

within the ECN in order to increase the effectiveness of leniency programmes in the EU and 

simplify the burden for applicants and authorities in case of multiple filings. The Model 

Leniency Programme sets out the essential procedural and substantive elements that ECN 

members believe every leniency programme should contain. The ECN authorities made a 

commitment to use their best efforts to align their leniency programmes with the ECN Model 

Leniency Programme or to introduce aligned programmes. However, this document is not a 

legally binding programme. 

Fine 

A monetary penalty imposed by a competition authority on a company for a violation of the EU 

competition rules. 

Hard-core infringement 

Restrictions of competition by agreements or business practices, which are seen by most 

jurisdictions as being particularly harmful for competition and which normally do not produce 

any beneficial effects. They therefore almost always infringe competition law. Under EU law, 

the most prominent examples on the horizontal level include agreements between competitors 

that fix prices, allocate markets or restrict the quantities of goods or services to be produced, 

bought or supplied. Examples of hard-core restrictions in vertical relationships (i.e. between 

companies operating at different levels of the production or distribution chain) are resale price 

maintenance and certain territorial restrictions.  

Interim measures 

Conservatory measures imposed on companies by a competition authority in a competition case, 

to avoid damage to the marketplace.  

Leniency statement 

A voluntary presentation by, or on behalf of, a company to a competition authority, describing 

the company’s knowledge of a cartel and its role therein, which was drawn up specifically for 

submission to the authority with a view to obtaining immunity or a reduction of fines under a 
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leniency programme concerning the application of Article 101 of the Treaty or the corresponding 

provision under national law. 

Leniency programme 

A programme on the basis of which a participant in a cartel, independently of the other 

companies involved in the cartel, co-operates with the investigation of the competition authority 

by voluntarily providing presentations of its knowledge of the cartel and its role therein, in return 

for which such participant receives immunity from, or a reduction in, the fine for its involvement 

in the cartel. 

National Competition Authority (NCA) 

National competition authorities (NCAs) are the authorities designated by the Member States 

pursuant to Article 35 of Regulation 1/2003 as responsible for the application of Article 101 and 

102 TFEU in their territories. EU law obliges Member States to ensure that NCAs are set up and 

equipped in such a way that the provisions of Regulation No 1/2003 are effectively complied 

with. Together with the Commission, the competition authorities from Member States form the 

European Competition Network (ECN). 

Periodic penalty payment 

A monetary penalty imposed by a competition authority on a company, in order to compel such 

company to comply with an earlier decision or order. 

Statement of Objections  

Form of communication addressed by a competition authority to a company which contains its 

preliminary concerns and conclusions with respect to such company's alleged anti-competitive 

behaviour on which the competition authority intends to rely upon in its final decision. This 

allows the addressee to make its point of view known on any objection in accordance with its 

rights of defence. 

Summary application 

A summary application system allows companies to file a leniency application to NCAs on the 

basis of more limited information where a full leniency application has been given to the 

Commission. This entails that they avoid having to file complete leniency applications with all 

NCAs with (potential) jurisdiction to take actions against the cartel. 

Regulation No 1/2003 

A Council Regulation setting out the main rules for the enforcement of EU antitrust rules 

(Articles 101 and 102 TFEU). This Regulation, which took effect on 1 May 2004 modernised the 

rules governing how EU antitrust rules are enforced. Regulation 1/2003 entrusts, in parallel with 

the Commission, competition authorities of the Member States (NCAs) and national courts with 

the role of applying Article 101 and 102 TFEU. Regulation 1/2003 also forms the basis for the 

European Competition Network (ECN) which provides a framework for the Commission and 

NCAs to cooperate.  
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Remedies  

Measures adopted by a competition authority requiring behavioural or structural changes on the 

part of the company to whom the measures are directed. 

Formal settlement procedure 

A simplified procedure which results in the faster handling of the case and in a reduction of the 

fines. In order to benefit from this procedure, the companies involved have to acknowledge their 

participation in the infringement. 
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	Annex I - Procedural information
	1. Initiative key information
	Leading DG: DG Competition
	Agenda planning reference: 2017/COMP/001
	Initiative title: Legislative proposal - Enhancing competition in the EU for the benefit of businesses and consumers – Reinforcement of the application of EU competition law by national competition authorities
	Expected adoption of legislative proposal: 1st quarter 2017
	2. Reports on the functioning of Council Regulation 1/2003
	During 2013 and 2014 DG Competition conducted an assessment of the functioning of Council Regulation 1/2003.
	As part of this new assessment, DG Competition examined a range of areas that either were not addressed by Regulation 1/2003, were addressed in a general way but a need for a detailed response has subsequently arisen in practice, or have emerged as ne...
	Based on the results of this assessment, the Commission adopted in July 2014 the "Communication from the Commission - Ten Years of Antitrust Enforcement under Regulation 1/2003: Achievements and Future Perspectives"  ("the Communication"). The Communi...
	- further guaranteeing the independence of NCAs in the exercise of their tasks and that they have sufficient resources;
	- ensuring that NCAs have a complete set of effective investigative and decision making powers at their disposal;
	- ensuring that powers to impose effective and proportionate fines are in place in all Member States;
	- ensuring that well-designed leniency programmes are in place in all Member States and consider measures to avoid disincentives for corporate leniency applicants.
	This exercise built on the previous "Report on the functioning of Regulation 1/2003"  of 2009 which had found that the new competition enforcement system had positively contributed to a stronger enforcement of the EU competition rules, but that some a...
	3. Evidence used to support the Impact Assessment
	By way of follow-up to the Communication, extensive fact-finding has been carried out by DG Competition in cooperation with NCAs on all the objectives identified by the Communication in order to have a detailed picture of the status quo.
	In addition to the Communication on ten years of Regulation 1/2003 and the Report on five years of Regulation 1/2003, noted above, the fact-finding built on the following Reports:
	- Investigative Powers Report (31 October 2012), which provides an overview of investigative procedures within the ECN.
	- Decision-Making Powers Report (31 October 2012), which provides an overview of decision-making powers within the ECN.
	- Report on the Assessment of the State of Convergence with the ECN Model Leniency Programme (15 October 2009).
	- Several publications on the impact of competition, such as the OECD report "Fact-sheet on how competition policy affects macro-economic outcomes" (October 2014)
	Fact-finding within the ECN
	For the preparation of this Impact Assessment, DG Competition relied on fact-finding carried out by three ECN working groups: the Working Group on Cooperation Issues and Due Process, the Cartels Working Group and the ad-hoc Working Group on Fines and ...
	Moreover, the fact-finding done at the level of the respective working groups was further discussed and reviewed at a higher level in the context of the ECN Plenary meetings, and finally at the highest level during the ECN Directors-General meetings, ...
	On the basis of all the information gathered, the Commission has decided to carry out an Impact Assessment in order to define in more detail the scope of the identified problems and the objectives to be achieved and assess the different policy options...
	4. Organisation and timing
	4.1. Inter-Service Steering Group
	An Inter-Service Steering Group (ISSG) was set up in October 2015. In total four meetings have been held on the following dates: 22 October 2015, 19 May 2016, 23 June 2016 and 14 July 2016.
	The following Directorates-General and services participated: BUDG, CNECT, ECFIN, ENER, ENV, FISMA, GROW, JUST, MARE, MOVE, OLAF, TRADE, LS and SG.
	The feedback received from these Directorates-General and services has been taken into account in the draft Impact Assessment Report.
	The ISSG approved the Inception Impact Assessment that was published in November 2015 and the draft Impact Assessment Report.
	The minutes of the meeting held on 14 July 2016 were submitted to the Regulatory Scrutiny Board.
	4.2. Consultation of the Regulatory Scrutiny Board
	This draft Impact Assessment Report was submitted to the Regulatory Scrutiny Board on 31 August 2016 and a meeting took place on 28 September 2016.
	The table below provides an overview on, and, where necessary, brief explanations about, the changes introduced in the revised draft Impact Assessment Report after the meeting on 28 September 2016 and the main recommendations for improvements of the R...
	The Regulatory Scrutiny Board issued a subsequent opinion on 9 December 2016, giving a positive opinion, with a recommendation to improve the following aspects:
	The Regulatory Scrutiny Board also recommended the addition of a glossary of acronyms, issues and expressions used. A glossary of terms has been added in Annex XVII.

	Annex II - Stakeholder consultation
	I.  Report on the Contributions to the Public Consultation on Empowering the national competition authorities to be more effective enforcers of the EU competition rules
	Introduction
	A public consultation  on empowering the national competition authorities to be more effective enforcers of the EU competition rules was launched on 4 November 2015 and ran until 12 February 2016.
	The public consultation follows up the Commission's Communication on Ten Years of Regulation 1/2003 , which identified a number of areas of action to boost the powers of national competition authorities ("NCAs") to enforce the EU competition rules. Th...
	The public consultation followed the Commission's minimum standards and has taken the form of an EU Survey which was split into two parts, a first one with general questions seeking input from non-specialised stakeholders, and a second one for stakeho...
	A. resources and independence of the national competition authorities;
	B. enforcement toolbox of the national competition authorities;
	C. powers of national competition authorities to fine undertakings; and
	D. leniency programmes.
	The public consultation page and the general questions were available in the following EU official languages: bg cs da de el en es et fi fr hr hu
	Validity of the public consultation: assessment of its weaknesses and strengths
	The main weakness of the questionnaire, which has been raised by some stakeholders, is that it is rather long. This, together with the inherent complexity of the issues it tackles, might have dissuaded some stakeholders from replying. To address this ...
	Another weakness is that it was not possible to translate the entire questionnaire in all official languages. To encourage wide participation in the public consultation the introductory sections and the section with the general questions, which covere...
	The public consultation had however several features that counterbalanced, at least partially, the weaknesses referred to above.
	First, although the public consultation has been officially open for participation for about 12 weeks, in practice stakeholders could provide input for around 16 weeks. This has allowed stakeholders willing to participate ample time to do so.
	Moreover, respondents had for almost every question the possibility to add additional comments clarifying or expanding their replies and to attach supporting documents. Replies in the form of a position paper as opposed to through the questionnaire we...
	Finally, in order to promote participation as much as possible, we encouraged NCAs to bring the the public consultation to the attention of their respective national consumer and business associations. This was complemented by initiatives by the Commi...
	Summary of the general questions
	There have been 181 replies from a wide variety of stakeholders, ranging from private individuals, law firms and consultancies, companies and industry associations, consumer organisations, academics, non-governmental organisations, think tanks and tra...
	The results show that for the majority of respondents NCAs are effectively enforcing EU competition rules. There is however a 31% of respondents that considers that this is not the case.
	Are EU competition rules effectively enforced by NCAs?
	However, a wide majority of respondents consider that NCAs could do more to enforce EU competition rules than they currently do:
	Could NCAs do more to enforce EU competition rules?
	Respondents also consider that the following measures would help NCAs to be more effective:
	Other issues raised by stakeholders
	A majority of stakeholders (59%) also consider that other actions should be taken to boost the effectiveness of the NCAs. There is in particular a consistent demand from lawyers, business and business organisations that any enhancement of NCAs' enforc...
	Other issues raised are the request of greater coherency within the ECN in the application of the EU competition rules, the recognition of Legal Professional Privilege (LPP) for in-house lawyers and of compliance programmes as a mitigating factor for ...
	Should action be taken?                                       Who should take action?
	Per group of stakeholder, the replies are as follows:
	Should action be taken?
	Who should take action?
	Respondents also consider that, if EU action were to be taken, it should preferably take the form of a mix of legislative and non-legislative action.
	What type of EU action is most appropriate?
	Per group of stakeholder, the replies are as follows:
	What type of EU action is most appropriate?
	Finally, the overall view of stakeholders is that taking action at EU level would have a (very) positive impact on various aspects, as shown in the table below:
	Impact of EU action
	Summary of results of the detailed questions
	A. Resources and independence of the national competition authorities

	A wide majority of stakeholders agree with the findings of the Commission's Communication on Ten Years of Regulation 1/2003 that it is necessary to further guarantee the independence of NCAs and that they have sufficient resources when enforcing the E...
	Per group of stakeholder, the replies are as follows:
	Is it necessary to further guarantee the independence of NCAs and that they have sufficient resources when enforcing the EU competition rules?
	Many respondents consider that the following measures are needed to ensure NCAs' independence when they enforce the EU competition rules (stakeholders were asked to identify and rank the three measures they considered to be of most importance):
	(*)e.g. budgetary autonomy and transparent appointment procedures for NCAs' management
	The majority of stakeholders prefer action to be taken at both EU and national level on resources (59%) and on independence (54%).
	In terms of those who consider that EU action is appropriate, approximately 43% consider that a mixture of legislative and soft action is the best solution.
	Per group of stakeholder, the replies are as follows:
	Who should take action?
	Ind = Independence and **:Res = Resources
	What type of EU action is most appropriate?
	B. Enforcement toolbox of the national competition authorities

	A lack of effective powers for NCAs is considered by stakeholders to be a problem, firstly, in terms of the effective enforcement of the EU competition rules (e.g. NCAs may refrain from taking action/carry out more limited action/take action which doe...
	Divergences in NCAs' powers is seen as a problem in terms of legal certainty for business (63%), costs for business (62%) and for cooperation in the ECN, e.g. different rules on what evidence can be gathered on behalf of another NCA (57%).
	The table below shows the investigation and decision-making tools stakeholders think that NCAs need to have in order for them to be effective enforcers of the EU competition rules.
	A majority of stakeholders consider that ensuring that the NCAs have an effective toolbox should be addressed by a combination of EU and national action.
	Those who consider EU action appropriate prefer a mixture of legislative and non-legislative action (48%), with a smaller number opting for exclusive legislative action (41%).
	Per group of stakeholder, the replies are as follows:
	Who should take action?
	What type of EU action is most appropriate?
	C. Powers of national competition authorities to fine undertakings

	The public consultation has covered three main issues: the nature of the fines imposed by NCAs (criminal, civil or administrative); who can be fined (concept of undertaking, parental liability and succession); and fines methodologies/legal maximum of ...
	The graphs below show to what extent stakeholders considered that there are problems in the three areas identified:
	Is it a problem that some NCAs impose only/primarily criminal / civil fines?
	Criminal fines     Civil fines
	Regarding the measures which could be taken to address the issues identified in those Member States where no administrative fines are available, stakeholders' views are approximately evenly split between those proposing the introduction of a pure admi...
	Are differences in legal maximum of the fines/fines methodologies a problem?
	Legal maximum    Fines methodologies
	With respect to who should take action on all of these three areas, stakeholders generally support either a combination of EU and Member States action or EU action alone.
	Per group of stakeholder, the replies are as follows:
	Who should take action?(1: Member States; 2: EU; 3: EU & Member States; 4: Do not know/not applicable)
	Finally, the majority of stakeholders considering that EU action should be taken have the view that such action should be either a mixture of legislative and non-legislative action or pure legislative action. In general, non-legislative action is supp...
	What type of action is most appropriate?
	Per group of stakeholder, the replies are as follows:
	What type of EU action is most appropriate?
	(1: Non-legislative; 2: Mix legislative & non-legislative; 3: Legislative; 4: Do not know/not applicable)
	D. Leniency programmes

	The public consultation has addressed four main topics: the need of a legal basis for leniency and divergences in leniency programmes; facilitating multiple applications for leniency; the protection of leniency and settlement material; and the interpl...
	Legal basis for leniency and divergences in leniency programmes
	The majority of respondents consider that the lack of a legal basis in EU law for leniency programmes is a problem:
	Is the lack of EU legal basis for national leniency programmes a problem?
	Moreover, 43% consider that the existence of divergences in the leniency programmes could have an impact on who can benefit from leniency and under which conditions (10% not sharing this view and 46% answering “do not know” or “not applicable”). This ...
	40% of respondents consider that the ECN Model Leniency Programme ensures a sufficient degree of alignment of Member States' leniency programmes. However 61% finds a lack of implementation of the ECN Model Leniency Programme by Member States, and 44% ...
	With respect to potential action, there is wide support for EU action either alone or combined with action by Member States. The type of EU action should be either a mix of legislative and non-legislative action or purely legislative.
	Who should take action  What type of EU action is most appropriate?
	Per group of stakeholder, the replies are as follows:
	Who should take action?
	What type of EU action is most appropriate?
	Multiple applications
	Summary applications is a system set up by the ECN Model Leniency programme under which leniency applicants make a full application for leniency to the Commission and can make short form "summary applications" to NCAs on the basis of limited informati...
	Divergences in the way summary applications are applied are considered to be a problem by nearly half of respondents in terms of the effective and consistent application of EU rules, legal certainty for business and incentives to apply for leniency.
	With respect to taking action, the majority supports EU action either combined with action by Member States, or exclusively by the EU action. The type of EU action should mainly be either a mix of legislative and non-legislative action or purely legis...
	Who should take action?  What type of EU action is most appropriate?
	Per group of stakeholder, the replies are as follows:
	Who should take action?
	What type of EU action is most appropriate?
	Protection of leniency and settlement material
	About half of the respondents are in favour of extending the protection provided for by the Damages Directive (protection from use/disclosure in civil damages actions before EU courts) to other types of proceedings (another 48% replied that they "do n...
	They consider that measures to protect leniency and settlement materials should be addressed through a combination of EU and Member State action or through EU action alone. In terms of EU action, a majority is in favour of legislative action.
	Interplay of corporate leniency programmes with sanctions on individuals
	A majority of stakeholders considers it a problem that only a few Member States have arrangements to protect employees of companies cooperating under a leniency programme from individual sanctions.
	Also a majority is in favour of establishing safeguards to protect such employees, mainly regarding the ones detailed in the table below:
	They consider that the interplay between corporate leniency programmes and sanctions on individuals should be addressed through a combination of EU and Member State action or through EU action alone. In terms of EU action, a majority favours a mix of ...
	Per group of stakeholder, the replies are as follows:
	Who should take action?
	What type of EU action is most appropriate?
	II.  Public Hearing co-organised by the ECON Committee of the European Parliament and the Commission
	On 19 April 2016, the Committee on Economic and Monetary Affairs (ECON) of the European Parliament and DG Competition of the European Commission co-organised a Public Hearing. The purpose of the Public Hearing was to provide experts and stakeholders a...
	At the hearing, Commissioner Vestager presented the results of the Public Consultation.
	It was followed by two panel discussions on the four topics covered by the Public Consultation. The two panels consisted of experts from different areas, including the business and legal community, consumer associations, academics and the judiciary. T...
	The presentations by panellist were followed by an exchange of views with Members of the ECON Committee and a broad range of stakeholders (around 150 attended the public hearing including, academia, business (large and small), consultancy, industry as...
	The objectives of the initiative were widely agreed with and supported. Overall, it was considered that the goal is not just to strengthen the powers of individual NCAs, but to reinforce the EU enforcement system as a whole.
	III.  Further consultation of stakeholders
	The initiative is developed in continuous cooperation and consultation with the NCAs and the relevant national Ministries.
	Two meetings have already been held with relevant Ministries to get their preliminary feedback. On 12 June 2015, Ministries were informed about the main issues that had been identified by the Commission. A second meeting with the Ministries and NCAs w...
	The Commission has also engaged in regular dialogue with other stakeholders, in particular, consumer organisations (e.g. BEUC) and the business including SMEs (e.g. BusinessEurope) and legal communities (e.g. European Competition Lawyers Forum (ECLF))...

	Annex III - Who is affected by the initiative and how
	The following stakeholders would be affected by the initiative as set out in the preferred policy option 3:
	National competition authorities
	NCAs would be the first stakeholders affected by the initiative, and together with businesses, the most directly affected. NCAs play a key role in making sure that the single market works well and fairly to the benefit of both businesses and consumers...
	Once implemented, the initiative would provide all NCAs with the minimum means and instruments to find evidence of infringements, to fine companies which break the law, to act independently when enforcing the EU competition rules and to have the resou...
	Practically all NCAs have replied to the public consultation, showing their strong interest and confirming the impact that the initiative could have on them. The public consultation has also shown their support for the initiative: 100% think that acti...
	Support for taking action not only comes from NCAs; 60% of ministries from Member States that have replied to the questionnaire consider that action should be taken to empower NCAs to be more effective enforcers (vs 40% with a neutral position. They c...
	Business
	Businesses would be, together with NCAs, the group of stakeholders mostly affected by the initiative.
	Firstly, like consumers, businesses also suffer from the consequences of diminished competition enforcement, as they equally face the negative impact of higher prices from their suppliers and the lower levels of innovation and choice, as well as from ...
	Secondly,  the initiative would also benefit businesses subject to investigations for alleged infringements of EU competition rules in several respects. The introduction of common minimum means and instruments for NCAs would reduce divergent outcomes ...
	On the other hand, for those businesses infringing the law in some jurisdictions it would become more difficult to conceal evidence or to escape fines, or to benefit from low fines.
	The public consultation has also shown the strong interest of this group of stakeholders (companies and industry associations, forming the second group with the highest number of replies after public authorities) in this initiative: more than 60% thin...
	In addition, the initiative would not disproportionately impact SMEs compared to larger companies. While in principle all companies are subject to the EU competition rules provided there may be an effect on trade between Member States, many agreements...
	Consumers
	Although consumers would not be strictly speaking directly affected by the initiative, they would benefit directly from the benefits that stronger competition would bring to the market. EU competition policy aims at making markets work better to the b...
	The importance of the initiative for consumers is reflected by the replies of eight consumer organisations to the public consultation. They consider that action should be taken to empower NCAs to be more effective enforcers of EU competition rules (10...

	Annex IV - Problem tree
	Untapped potential for more effective enforcement of EU competition rules by NCAs
	Consequences
	Not all NCA have safeguards they can act independently when enforcing the EU competition rules and have the resources they need to carry out their work
	Risk of undermining legitimacy and credibility of NCAs
	More distortions of competition in single market as well as in national and regional markets (energy, telecom, etc.)
	Infringements not detected/addressed/partially tackled
	Legal uncertainty and costs for companies operating cross-border
	Less incentive for leniency applications
	Not all NCAs have an effective competition toolbox
	Loss of 180-320 billion Euro (up to 3% GDP) per year in EU through cartels
	Untapped potential for innovation, productivity, growth, jobs, etc.
	No level playing field for businesses
	Problem drivers
	Cooperation within ECN is hindered, e.g. NCAs cannot effectively gather evidence located in other MS
	Divergences between leniency programmes
	Consumers do not benefit from lower prices, more choice and better quality (and general quality of life of EU citizens)
	Fines not reflecting harm to competition / Shelters from sanctions
	Not all NCAs can impose deterrent fines
	Annex V - Replies of stakeholders on the tools NCAs need to effectively enforce
	Annex VI - Issues related to legal maximum, fines calculations and who can be fined
	Legal Maximum
	The legal maximum is calculated as a percentage of a given turnover in most Member States. There are however significant differences between Member States in the way the legal maximum is calculated in terms of the percentages applied, and the turnover...
	o Percentages applied: While many NCAs apply a percentage of 10%, in other Member States the percentages applied are lower (up to 5%) for less serious infringements. Similarly, in one Member State, a cap of 5% is imposed on the turnover of the direct ...
	o Turnover to which percentages are applied: Most NCAs when calculating the legal maximum use the worldwide turnover of the corporate group that has been held liable for the infringement, but some base it solely on the national turnover or the turnove...
	For example, in a Member State, only the direct turnover of the infringer is used and fines are limited to €16 million. For breaches of Article 102 TFEU, maximum fines of only €400 000 can be imposed. Such low legal maximums are highly unlikely to ref...
	The table below gives an overview of how NCAs calculate the legal maximum of the fines.
	Basis for calculation of legal maximum for fines
	Fines calculation
	Most Member States apply methodologies based on common parameters, such as the sales achieved by the infringer and the gravity and duration of the infringement. Some Member States however do not have clear rules on how fines are calculated. For those ...
	o Fines risk being unrelated to the infringement: while many NCAs use sales related to the infringement/market affected, others use the total turnover of the undertaking which can include sales of other unrelated products.
	o Fines risk being unrelated to the harm caused to competition: there is a wide range of percentages between NCAs for taking into account the gravity of the infringement  and in one NCA the fine is based on fixed amounts.
	o The actual duration of the infringement is not always reflected in the fine and consequently does not reflect the harm to competition: many Member States base the fine on the sales over the entire infringement period – as a way to reflect as accurat...
	These issues can have a significant impact on the level of fines. The amount of the fine may not reflect the harm caused to competition and be below the amount of gains improperly made as a result of the infringement. Very different fines may be impos...
	Who can be held liable for paying the fine
	Another aspect which may mean that fines do not reflect the harm to competition is limitations regarding who can be held liable for paying the fine. Not all NCAs can hold parent companies liable for infringements committed by subsidiaries under their ...
	In addition, several NCAs cannot hold legal and economic successors of an infringer liable for fines or there is uncertainty about whether national courts would uphold the application of these principles, which means that companies can escape fines si...
	Application of parental liability and succession by NCAs
	Moreover, there are NCAs that cannot effectively fine associations of undertakings, such as trade associations, either because national legislation prevents this possibility or because NCAs cannot impose fines that take into account the turnover of th...

	Annex VII - Results of hypothetical cartel case for a duration of 3.75 years
	To assess the impact of divergences in fining methodologies, the NCAs were asked to calculate the fine that they would impose in a hypothetical case.
	The case was a simple cartel with several types of companies, ranging from companies with sales focussed at national level or worldwide sales, companies specialised in the manufacture of one product or multiproduct companies, and small single companie...
	The two tables below show the different types of companies considered in the hypothetical in terms of geographic scope, product scope and corporate structure (first table), and the hypothetical sales attributed to each company/group (second table).
	Companies involved in the infringement
	Sales affected by the infringement and turnovers (Million EURO)
	The hypothetical case also covered a range of different durations, from short durations of some months up to long durations of almost 9 years.
	The results showed that the fines imposed by the different NCAs could range from small differences to significant variations depending on the specific scenario considered.
	For example, while the differences in the fines are not very high in the case of a company with sales at national level only, producing one product and that does not belong to a wider corporate group (company type "A"), the differences between the fin...
	As shown in the example below, differences in the fines are also significant in the cases of smaller groups, such as type "C" companies.

	Annex VIII - Article in German press
	Annex IX - Imposition of sanctions in civil and criminal procedures
	In the majority of Members States fines are administrative.
	Civil fines are imposed in three Member States: Austria, Finland and Sweden.
	Criminal or quasi-criminal fines are imposed in five Member States:
	-Ireland
	-Denmark,
	-Estonia, where fines are imposed by criminal courts for infringements of Article 101 (and until 2014 also for Article 102). As from 1 January 2015 fines for infringements of Article 102 are imposed by the NCA instead of a criminal court but according...
	-Slovenia, where fines are imposed by the NCA instead of a court but according to misdemeanour (quasi-criminal) procedures.
	-Germany, where fines are initially administrative, imposed by the NCA, but if they are appealed, the case is brought to court where it is reassessed according to criminal standards.

	Annex X - Policy options
	Annex XI - Achievement of objectives
	Key:  (-):  option would have a detrimental effect
	(0):  option does not meet the objective
	(+):  partially meets the objective
	(++): option meets the objective to a reasonable extent
	(+++): option meets the objective in full

	Annex XII - Number of leniency and summary leniency applications submitted before NCAs
	The figures below show the total number of leniency and summary leniency applications submitted before NCAs in the period 2004(2006)-2014. It is apparent from these figures that the number of (summary) leniency applications varies widely across NCAs a...
	It is interesting to compare the number of leniency application as stated above with the overall level of enforcement activity per NCA (for the period 2010-2015, as indicated by the number of competition cases, both under national law only and under n...

	Annex XIII – Divergences between leniency programmes
	Divergences in the treatment of summary leniency applications and in core leniency features
	In 2006 the ECN endorsed the ECN Model Leniency Programme (ECN MLP) that sets out the main features that an effective leniency programme should have. To facilitate making applications for leniency to multiple jurisdictions in cross-border cartel cases...
	However, although the ECN has achieved a degree of convergence through the non-binding  ECN MLP, important divergences remain both in the treatment of summary applications and on core leniency features.
	For example, summary applications are still not available before a number of NCAs. Even where the possibility to make summary applications exists, there are often restrictions, for instance, in some Member States, the protection provided by summary ap...
	These divergences have two main consequences: (1) they hamper the interplay between leniency programmes across the EU because they lead to different outcomes for leniency beneficiaries; and (2) they may also undermine the effectiveness of national len...
	These issues are borne out by the majority of respondents to the public consultation: 66% of respondents consider that divergences in the features of Member States' leniency programmes are a problem in terms of legal certainty for business  and 61% be...
	Lack of protection of leniency and settlement material
	Companies that choose to cooperate under leniency programmes are required to disclose their participation in a secret cartel and provide self-incriminating leniency material. In case of formal settlements, parties to the investigation are required to ...
	The Damages Directive  harmonises the protection of leniency statements and settlement submissions in the context of civil damages actions before national courts in the EU. However, this Directive does not address other scenarios, such as the use of s...
	The level of protection granted for such material varies significantly between Member States:
	Companies considering applying for leniency or contemplating settling a case may consider that there is not sufficient legal certainty about the protection of their commercial interests and decide not to cooperate with NCAs.  Indeed, the public consul...
	This lack of protection can undermine cartel members' incentives to apply for leniency or to settle cases under the national leniency programmes concerned.
	Lack of effective interplay between corporate leniency programmes with sanctions on individuals
	Another challenge is the lack of arrangements in place to protect employees of companies which make leniency applications to NCAs and/or the Commission from individual sanctions. Individual sanctions are foreseen by many Members States for their invol...
	The mere threat of sanctions on individuals can have a stifling effect on the willingness of companies to report cartels to NCAs or the Commission. The legal risks for the individuals involved may discourage a company's management from deciding to app...
	This issue has been repeatedly signaled to the ECN by stakeholders as one of the main concerns which, if not resolved, would have a chilling effect on leniency applications. In the public consultation, 63% of respondents consider it a problem that onl...

	Annex XIV - Budget and staff of NCAs
	The two tables below show significant differences in budget and staff between NCAs in Member States with a similar GDP.
	Significant differences can also be observed regarding staffing levels. The below table shows that two NCAs have staff levels which are less than half those of other NCAs in Member States with a similar GDP.

	Annex XV - Core indicators
	(Key - Availability/Ability: NCAs have the power to do something - Application: NCAs in practice apply certain rules/power or they are put in place)

	Annex XVI – Costs/benefits analysis of the preferred option
	A) Costs assessment
	Total costs arising from the legislative initiative can be (1) Direct costs, (2) Enforcement Costs, or (3) Indirect costs. The three categories of costs are assessed in more detail below.
	(1) Direct costs
	(2) Enforcement Costs
	(3) Indirect costs
	B) Benefits assessment
	Benefits arising from the legislative initiative could be (1) Direct regulatory benefits, (2) Indirect regulatory benefits, and (3) ultimate impacts of the initiative. The three categories of benefits are assessed in more detail below.
	(1) Direct regulatory benefits
	(2) Indirect regulatory benefits
	(3) Ultimate impacts of the initiative
	B.1) Economic goals (such as GDP growth and employment)
	Quantification of the relationship between level of competition enforcement and TFP growth
	Given that TFP growth in the EU as a whole has been below 1% for the last ten years (see Graph 1), the results of Buccirossi et al. indicate that even a relatively small increase in the effectiveness of competition policy enforcement would give a sign...
	Graph 1 - TFP and non-TFP contributions to EU Potential Growth: 2000-15
	It should be noted that for several countries in the data set the variation in the values of the CPIs over the period considered is more than 10%. In fact, the average CPI increases from around 0.45 to around 0.52 over the period, equivalent to an inc...
	Taking into account that the EU28 GDP has been within the range 13 000 000 - 15 000 000 million euro during the past 5 years , very small changes in GDP have a huge impact in terms of absolute value. Even taking a very conservative approach and consid...
	In the next section, an attempt will be made to relate the proposals in the preferred option 3 to the CPI, that is, to see what changes in the CPI these proposals can be expected to have. Following that, the corresponding increases in TFP growth will ...
	Effect of the preferred option on competition enforcement and on TFP growth
	Once the relationship between the level of competition enforcement - in terms of CPI - and TFP growth has been established and quantified, the next steps are to assess, first, whether the Member States have scope to improve their level of competition ...
	Scope for the improvement of competition enforcement
	One approach to estimate by how much competition enforcement could be improved in each Member State would be to estimate their respective CPIs. This would allow us to estimate the margin of improvement of such index (which can be between 0 and 1), and...
	This exercise is, however, very difficult to carry out because the CPI estimates available in the study by Buccirossi et al. only relate to 9 Member States, and the study does not provide the information that would be needed to replicate the results f...
	Nevertheless, there is scope for improvement which can be inferred from the results of the Buccirossi study.
	As mentioned above, the average CPI provided by the study is 0.4976 for the twelve countries considered, nine of which are EU Member States. The minimum value is 0.3167 and the maximum 0.7035. Taking into account that the CPI ranges between 0 and 1, t...
	A criticism of this approach could be that the CPI gives a value to some aspects of enforcement that are not pursued by the present initiative, so that in the Commission's view the optimum CPI level could probably be a CPI below 1. In any case, there ...
	Another potential criticism could be that the data in the Buccirossi study are for 2005, and that the enforcement level of the Member States could have improved in the meantime so that there is no longer scope for improvement. However, as explained in...
	Effect of the preferred option on competition enforcement
	As indicated above, replicating the study of Buccirossi et al. and estimating the quantitative changes that all the measures proposed by option 3 would induce in the CPI, and hence in TFP growth, of each Member State, is not feasible.
	It is, however, possible to carry out a qualitative assessment of the effects that option 3 would have on the CPI of the Member States by assessing how the proposed measures will affect each of the features that form the CPI. In addition, we have also...
	How CPI is constructed – weights of the different factors
	In their study, Buccirossi et al explain the construction of the CPI. As indicated above, they used seven features to assess the competition policy of a given jurisdiction. These features included aspects such as independence, investigative powers, sa...
	The CPI is calculated by aggregating the values (between 0 and 1) assigned to each low-level indicator according to different weights given to each of the "low-level indicator", type of feature and "limb" of enforcement. Table 1 of Bucirossi's study  ...
	Table 1 – Weights
	Qualitative assessment of the impact of option 3 on the CPI
	First, it is necessary to identify the features and low-level indicators on which option 3 will have an impact. Option 3 would impact, depending on the antitrust enforcement "limb" considered (abuses of dominant positons, hard-core cartels and other a...
	Table 2 - Low-level indicators forming the CPI affected by option 3
	(*) Scope: (a) dominant positons, (b) hard-core cartels, (c) other anticompetitive agreements, (d) mergers
	It is important to underline that the impact of option 3 on the effective enforcement of competition rules by NCAs would be much wider than what it could be concluded from Table 2. This is because Table 2 only shows the impact of option 3 on the pre-s...
	a) Effects of option 3 on the degree of "independence" and "resources"
	The CPI attaches great relevance to the independence and the resources of CAs, which account respectively for about 15% and 28% of the overall index.
	Option 3 will have a significant impact on several of the indicators considered in the CPI regarding both independence and resources:
	-The measures to ensure that NCAs are not subject to any instructions from any other public or private body when enforcing the EU competition rules would ensure a protection of the independence of the bodies performing the investigations and making th...
	- The measures to ensure that NCAs have adequate and stable human and financial resources to perform their tasks would also have a direct positive impact on the three antitrust low-level indicators on resources.
	Table 3 shows that most Member states would be affected by the proposed measures on independence:
	Table 3 – Provisions on independence in Member States
	On resources, section 2.2.4 of the Impact Assessment contains a graph showing the relationship between decisions adopted by NCAs and budget for a single group of Member States with similar GDP. The strong link observed between the available budget and...
	Regarding staff, Graphs 7 -11 below also tend to confirm the relationship between available staff and level of enforcement:
	Graph 11 - Member States with GDP 1057-2903 Billion Euro
	Moreover, the fact that the lack of sufficient resources has actually caused enforcement problems has been corroborated by many NCAs which have indicated that they have been forced to refrain or reduce their activities due to budgetary/staffing constr...
	b) Effects of option 3 on the "powers during investigations"
	The CPI also attaches great relevance to the powers of CAs (around 9% of the overall index) even if only a few of them, and with limited scope, are considered.
	Option 3 will have a significant direct impact on the indicators considered in the CPI regarding powers during the investigation:
	-The measures to ensure that NCAs can inspect business and non-business premises and to issue interim measures would have a positive impact on the two low-level indicators related to powers during the investigation.
	-In addition, the power to impose structural remedies would have a positive impact on another CPI indicator ("Sanctions to firms" under "Sanction policy and damages").
	The real impact would, however, be much more significant in real terms, because option 3 would tackle a much larger number of powers and also their scope, making them decidedly effective. For example, relying solely on the power to inspect business pr...
	Table 4 shows the availability in the NCAs of a sample of 5 of these 17 powers, which cover both investigative and decision making powers and include the ones that are considered as CPI indicators. Almost all NCAs (25) are lacking at least one of thes...
	Table 4 – Availability of powers in NCAs
	These results therefore show that the changes introduced by option 3 would have a significant impact in most, if not all, NCAs, as they ensure that all NCA have a minimum set of powers compared to the current situation in which practically all NCAs ar...
	c) Effects of the measures of option 3 related to fines and leniency on  the "sanctions policy and damages" and on "sanctions and cases"
	The CPI attaches great relevance to the sanctions systems of competition authorities – such as the size of the sanction and the level of activity - and their level of activity, as shown by the features measuring the performance in these areas which ac...
	Sanctions
	Regarding sanctions, Option 3 will have a significant direct impact on some of the areas that the indicators considered in the CPI try to capture, and in some cases they will directly impact the specific indicators:
	-The measures to ensure that NCAs can impose deterrent fines (such as a legal maximum of fines set as a percentage of the total turnover) would have a positive impact on the level of sanctions and on the low-level indicators related to "sanctions to f...
	-In addition, the measures aimed at ensuring that NCAs would be able to impose fines through an administrative or civil route (without prejudice to their current criminal systems) would also have a positive impact on the indicator measuring the "numbe...
	The real impact would, however, be much more significant because the deterrent level of the fines would be reinforced by the additional measures to ensure the consistent application of the concept of "undertaking" so that parent and successor companie...
	With respect to "sanctions to firms", the indicator used only takes into account if the legal maximum is based on a percentage of total turnover of the firm, if it is left to discretion of the adjudicator, if it is an absolute value, or if there are n...
	Table 5 - Basis for calculation of legal maximum for fines
	In addition, one NCA has also limits based on absolute values (€16 million for Art 101 infringements and €400 000 for Art. 102 infringements).
	With respect to the level of activity ("number of cases opened"), option 3 would likewise have a positive impact on some NCAs which are currently facing some issues preventing them from achieving their full potential.
	An assessment of the cases and the fines imposed per Member State shows that when fines are primarily criminal, the level of enforcement/sanctions is low. This is for example the case for Ireland, where there has been practically no enforcement of EU ...
	Option 3 would allow NCAs to opt for a complementary administrative/civil route for imposing sanctions and would, therefore, significantly increase the number of both findings of infringements and sanctions in those Member States that are now facing t...
	Leniency
	With respect to leniency, the CPI only accounts for the fact of having or not having a leniency programme, which currently all Member States except one have in place. It does not capture, however, more detailed information which is very important to a...
	The positive impact on the level of activity of NCAs would however not be achieved only by these measures (sanctions and leniency). The level of activity would also be reinforced and therefore multiplicative effect of the other option 3 measures. The ...

	Annex XVII – Glossary of terms
	Antitrust
	Field of competition law and policy. In the EU context, ‘antitrust’ refers both to the rules prohibiting anti-competitive agreements and practices (such as cartels, other cooperation agreements, distribution agreements, etc.) based on Article 101 TFEU...
	Abuse of a dominant position
	Anti-competitive business practices (including improper exploitation of customers or exclusion of competitors) which a dominant company may use in order to maintain or increase its position in the market. Competition law prohibits such behaviour, as i...
	Cartel
	Agreement and/or concerted practice between two or more competitors aimed at coordinating their competitive behaviour on the market and/or influencing the relevant parameters of competition, through practices such as the fixing or coordination of purc...
	Commitment decision
	When a competition authority pursues a competition law case, companies may offer commitments (for example, the removing of anticompetitive clauses in an agreement) that are intended to address the competition concerns identified by the competition aut...
	Dominant position
	A company is in a dominant position if it has the ability to behave independently of its competitors, customers, suppliers and, ultimately, the final consumer.. Article 102 TFEU prohibits firms that hold a dominant position on a given market from abus...
	Effect on trade between Member States
	Articles 101 and 102 TFEU are only applicable if there may be a direct or indirect, actual or potential influence on the flow or pattern of trade between at least two Member States of the EU. An effect on trade exists in particular where national mark...
	European Competition Network (ECN)
	The network formed by the competition authorities of the Member States (NCAs) and the European Commission. This network is a forum for discussion and cooperation in the application and enforcement of EU competition policy. It provides a framework for ...
	ECN Model Leniency Programme
	A document endorsed by the ECN members aligning the key elements of leniency policies within the ECN in order to increase the effectiveness of leniency programmes in the EU and simplify the burden for applicants and authorities in case of multiple fil...
	Fine
	A monetary penalty imposed by a competition authority on a company for a violation of the EU competition rules.
	Hard-core infringement
	Restrictions of competition by agreements or business practices, which are seen by most jurisdictions as being particularly harmful for competition and which normally do not produce any beneficial effects. They therefore almost always infringe competi...
	Interim measures
	Conservatory measures imposed on companies by a competition authority in a competition case, to avoid damage to the marketplace.
	Leniency statement
	A voluntary presentation by, or on behalf of, a company to a competition authority, describing the company’s knowledge of a cartel and its role therein, which was drawn up specifically for submission to the authority with a view to obtaining immunity ...
	Leniency programme
	A programme on the basis of which a participant in a cartel, independently of the other companies involved in the cartel, co-operates with the investigation of the competition authority by voluntarily providing presentations of its knowledge of the ca...
	National Competition Authority (NCA)
	National competition authorities (NCAs) are the authorities designated by the Member States pursuant to Article 35 of Regulation 1/2003 as responsible for the application of Article 101 and 102 TFEU in their territories. EU law obliges Member States t...
	Periodic penalty payment
	A monetary penalty imposed by a competition authority on a company, in order to compel such company to comply with an earlier decision or order.
	Statement of Objections
	Form of communication addressed by a competition authority to a company which contains its preliminary concerns and conclusions with respect to such company's alleged anti-competitive behaviour on which the competition authority intends to rely upon i...
	Summary application
	A summary application system allows companies to file a leniency application to NCAs on the basis of more limited information where a full leniency application has been given to the Commission. This entails that they avoid having to file complete leni...
	Regulation No 1/2003
	A Council Regulation setting out the main rules for the enforcement of EU antitrust rules (Articles 101 and 102 TFEU). This Regulation, which took effect on 1 May 2004 modernised the rules governing how EU antitrust rules are enforced. Regulation 1/20...
	Remedies
	Measures adopted by a competition authority requiring behavioural or structural changes on the part of the company to whom the measures are directed.
	Formal settlement procedure
	A simplified procedure which results in the faster handling of the case and in a reduction of the fines. In order to benefit from this procedure, the companies involved have to acknowledge their participation in the infringement.


