EN

Europaudvalget 2023
KOM (2023) 0258 - SWD-dokument
Offentligt

EUROPEAN
COMMISSION

Brussels, 17.5.2023
SWD(2023) 140 final

COMMISSION STAFF WORKING DOCUMENT

IMPACT ASSESSMENT REPORT

[...]

Accompanying the document
Proposal for a Regulation of the European Parliament and of the Council

establishing the Union Customs Code and the European Union Customs Authority, and
repealing Regulation (EU) No 952/2013

{COM(2023) 258 final} - {SEC(2023) 198 final} - {SWD(2023) 141 final}

EN



Table of Contents

IO [ g4 T (U AT o PRSPPI 6
I o A Torc L O] 3= SO RR 6
I T T o0 (=) 4 8
1.3 Background work that will feed the INItIAtIVE ..o 10
2. Problem defiNITION ........cooiiiiiiie bbbttt bbbt e 11
2.1 What iS the PrODIEM? ... bbbt bbbt b b ene e 11
W T\ A TR - W o (] o] [=1 21T 16
2.3 What are the problem AriVEIS? .......cciiiiicec ettt et e et et restesreereenes 19
(i) The inadequacy and excessive complexity of the CUSTOMS PrOCESSES .......ccevrverieererieirenieieeen, 19
(i) Fragmented and complex customs digitaliSation ..........cccccccvveevieienenie s 22
(iif) Fragmented Customs Union gOVErNanNCe SIIUCTUNE .........coveiierieirienieisie et 24
2.4 How likely is the problem 10 PEISISt?.......ccui it re e aeene s 26
VAV 1Y Lo U o I g L= U Vol TR 27
4. Objectives: What is t0 e aChieVed? ..o 28
O T L= T L] o] (<o (Y SR 28
4.2 SPECITIC ODJECLIVES ...t bbbttt b et b ettt e 28
G 11 (=] Y=Y 01 ] 1 o oSSR 29
5. What are the available PoliCy OPLIONS? ........covoiiiiiiiicee e e 30
5.1 What is the baseline from which Options are aSSESSEU? ........coviireiiiriirereee e 30
5.2 Description Of the POLICY OPLIONS .........eiiiiie ettt et esre e reesreene s 31
5.2.1 Option 1: A package 0Of SIMPIEr PrOCESSES .....c.cciriiiiirieirie st 31
5.2.2 Option 2: An EU Customs Authority for coordination ............c.cccceevveiiiieiic i, 40
5.2.3 Option 3: A central EU Customs Data Space, managed by the Commission ............cc.ceceene. 41
5.2.4 Option 4: An EU Customs Authority for coordination and operations, managing an EU
CUSTOMS DALA SPACE........cuveririrtierisie ettt sttt sr e ene s 44
5.3 DiSCarded POLICY OPTIONS.......c.viiiie ittt ettt bbbt bt et b e bbb 46
5.3.1 Full integration into one EU CUSLOMS SEIVICE ........civirieiiiiriiiie ettt 46
5.3.2 Other disCarded OPLIONS ........ccveiieiieiee ettt e e st sre e reenaeenre e e enee e 46
6. What are the impacts of the PoliCy OPLIONS?........ociiiiiiiiiie e 48
6.1 Methodology of assesSMeNnt and DASEIINE .........ccoiiiiiiiieee e 48
Baseline 51
6.2 Option 1: A package Of SIMPIEr PrOCESSES .......ciiiiiirieiite ettt sttt sb e eb b ere e 52
6.3 Option 2: EU Customs Authority for COOrdination.............cooiieiiiiiiiiieeiee s 56
6.4 Option 3: A central EU Customs Data Space, managed by the COmmIiSSioN ..........cccocevvvirerenenennenne. 58
6.5 Option 4: EU Customs Authority for coordination and operations, managing an EU Customs Data
S 0= Uo! U 61
5.6 GOVEINANCE VIBW ...ttt ettt ettt et e bbb be bt ese e e et s bt e b e e bt eb e e b e e me et seeeb e e bt ebeeneenbenbesbesbesbeebeanes 64
6.7 Impact on Small and Medium-Sized ENTErPriSES.......covviireiiirieiie ettt et 65
7. HOW dO the OPLiONS COMPATET?.......oiuiitiiieeiieieeteie ettt ettt e b sa e bt e bt et e e e besbesbesbeebeenes 66
ST o = =1 =T 1] o)1 1 o] o S 70
ST @] o) (o] I OSSP U VTP 70
8.2 REFIT (simplification and improved effiCIENCY) ........ccuoiiiiiiii s 72

8.3 Application of the ‘one in, ONe UL’ APPIOACKH.......cuuiriiiiiiiiiiii et 72



9. How will actual impacts be monitored and evaluated? ............ccccvviveieiiienc s 73

F N 0] 0 1=) (L TP P TSP P PP 77
Annex 1 - Procedural INFOrMAatioN ... s 78
Lead DG, Decide Planning/CWP FeferNCES .........ccuiuiriiiiiiieisienieisie et 78
(@] o F= VoV L= fo] =TT IR 01T T R 78
ConSUITAtioN OF tE RSB ..ot ettt st b et b et b sbeseeereenes 79
Evidence, SOUrces and QUATTLY ..........couiirieiiiiei ettt 86
Annex 2 - Stakeholder Consultation (Synopsis REPOIT) ........ccviiviiirieiieieece e 89
1. CONSUITATION STFATEGY ....cveiveieeieitiieeieet ettt et b e bbbt sb ettt b et sr e ebe e 89
2. Methodology and tools for processing the data...........cccccevveiiiiccicc e 90
3. Results of the conSUItation ACTIVITIES..........ccociiiiieiee e 90
3.1 Feedback on the Call fOr EVIAENCE .........coviiiiiiicc bbb 90
3.2 PUBIIC CONSUITALION ...ttt r e nr e r e enennes 91
3.3 Feedback from targeted CONSUIALIONS. ..........cviiiiiiiirieiite et 97
3.4 Ad NOC CONEIIBULIONS ...ttt r e er e ereanes 99
4. Taking account of feedback reCeIVEd ..ot 99
ANNnex 3 - Who is affected and NOW? ..o 100
1. Practical implications of the INIIAtiVe ...........c.cccceiieii e 100
IO L0 =T TSP 100
1.2 Member States cusStoms admMiNiSTratiONS .........c..cvririiiriieinee e 101
IR TV Lo R T o I I o P 101
1.4 SME Test — SUMMArY OF FESUILS .....ooviie e 103
1.1 CItiZENS — CONSUITIELS ...evieueeeetesteetesteaseeseeseeteseessesseaseeseessesseseessesseaseeseanseseessessesseaseesesneesesssessessessensenns 105
3. Summary of COStS and DENETILS.......c.oiiiiiiii e 106
3.1 EXPIANGLOIY NOLES......ccueiiieiieieite sttt bbbt b e bbbt e e et et s bt bt s b e e bt e s et e b sbesbeaneeneas 106
3. Relevant Sustainable Development GOAIS...........cccoiieiiiiciiieie e 110
ANNEX 4 - ANAIYTICAI IMETNOAS. ........eiiieeieee bbb 112
Annex 5 - Reform building block: reform of the customs processes ..........ocovvvvrvinerieneieneieee, 113
1. Understanding the DASEIINE ..........cooiiiii b e 113
2. The shift in paradigm proposed in options 1 to 4: simpler processes and a more efficient
PArtNErship WIth TrAdEES .......ooiiiiiie bbb 117
N 4TV A -V o[ o OSSO 117
2.2 Reformed customs processes: potential simplifications for all traders ..., 120
2.3 Reformed customs processes for certain reliable traders (Trust and Check traders building on the
AEQ SCREIME) .. et bbbttt e b bbbt R et et e b bbb nbeene e 122

Page 2 /291



2.4 Specific customs process for low value consignments (8-COMMEICE) .......evververervrveeerierieseeseesresreeneas 125

2.4.1 Removal Of the threShold ...........oeoiii s 126
2.4.2 Simplified customs duty CalCUIAtION ........ccviveieicc s 126
2.4.3 Liability Of the platforms ..o 128
2.4.4 Extension of 10SS — collection of customs duties on e-commerce goods .........ccceevrvrverenne. 129
2.5 Supply chain processes — & ClOSEN 100K .........cuierieiierieisie ettt e 130
2.5.1 Transaction phase/pre-CoNSIGNMENT........cccvieiiereieie et 130
BT o (- [T To 11 o SR 131
2.5 3 PIE-AITIVAL ..ottt e e bbbt e ettt eneenes 131
2.5.4 AITIVAl QNG TEIBASE ...e.veeeiiiee ettt ettt ettt ne et 132
2.5.5 POSE-TEIBASE ...ttt bbbttt e bbbt ae bbb eneenes 133
2.5.6 Information environment CONSIAEIatiONS. .........cvriieiiiiriie e e 133
2.6 Customs supervision considerations — a CloSEr I00K..........cccccvieiviiiieciieiesc e 134
2.7 Big picture: SIMPIIFICALION.........coviiiiie e 135
Annex 6 - Reform of the customs union: reforming co-operation —a new framework ..................... 139
1. Understanding the context and baseling ... 139
2. Reforming co-operation —a new frameworK ..o 142
BN o 1Ty V= o I - Y ST 144
D L I 1 2 1o 1 OSSR 144
2.3 Prepare a strategy for tackling €ach POLICY .......cooiviiiiii e 145
2.4 Deliver operational WOrK tOGETNET ........cooiiiiiiiieiie bbb 145
2.5 StronNg CUSTOMS JOVEIMANCE ...eivvieirieireesireestreesiaeesseeesiseesseeestaeessseestseessseessseesssesssseesssesssaeesssesssseesssessses 146

Annex 7 - Reform of the customs union: description of the concept of Data Space and the operating
model 147

1. EU IT cuStoms 1andSCaPe TOUAY ........cirviiiiriiieiirieiee ettt 147
2. The new IT paradigm — Data SPACES.......c.cccviiieiiieiiee ettt sae e 149
2.1 How will the EU Customs Data Space WOrk in practiCe?.........cooeviiereiineneieneneesenee e 150
2.2 Data management modalities, interoperability, and modes of exchange. ........c.ccccovevivevii e e, 151
2.3 The EU customs Data Space in teChNiCal terMS.........ccoiiiiiiiiieieese e 153
N 10 )Y =] L 1ol PRSPPI 157
3. Overview of Transition to cUStOMS DAta SPACE........cccoeriririiieiiiere e e 157
4. Impact of the reform options on EU cUStOMS IT COSES.......ccooviriirriiiincineeeneeesree e, 161
4.1 Baseline from Which OptionS Are @SSESSE .........oiviruirieiuirieeieie ettt sae bbb sre s 163
4.2 Option 1 — A package Of SIMPIEr PrOCESSES .....cveuviuiriiiitirieisie ettt sttt ere e 167
4.3 Option 2 — EU Customs Authority for COOrdination ...........cccoceieiiiieinieneise e 170
4.4 Option 3 — A central EU customs Data Space, managed by the CommissSion ..........ccccceceveieneneninne. 174
4.5 Option 4 — EU Customs Authority for cooperation and operations, managing an EU Data Space ...... 178
4.7 SUMMArY OF the OPLIONS .....ocviiieie ettt e bbbt sbe bbbt ns 181
5. Cost estimation model and method for the ICT aSSESSMENT..........coovvirereiiiieneiie e, 183
5.1 Estimation 0f MemDer STAtES COSES........uuiiiiiiirieie ittt bbb b b eneas 183
5.2 Estimation of Commission and European Customs Authority COSES .........cccovivirinieiiinienene e 186
5.3 EsStimation Of Data SPACE COSES......uiuriiiiiieieririesesteseeteae e estestesseeseesaesse e sresresseaseeseenseseesressesneasens 186
5.4 Estimation of data projects and micro-appliCations COSES .........ccivrirerieiiiiiie e 188

Page 3/291



Annex 8 - Introducing an EU Customs AULNOTILY ......cccviviiiie e 189

1. Why a new EU CUStomMS AUTNOTILY? ......oviiiiicieeees e 189
2. Role and tasks of the commission in relation to an EU Customs Authority ..........c.ccccvvevinnen. 189
3. Different possible roles for the European Customs AULNOFItY ...........ccocevvineinineneiieseee, 191
4, The tasks 0f the AULNOTITY ..o e e 191
4.1 Digitalisation, Risk and CriSiS ManagemeNt ...........coeiuiireiiireiie ettt 191
DIGITAIISALION ...ttt b bbbt b bbbt 191
T QAT a o Tl gL o) RS RRPRS 193
CriSIS MANAGEIMENT ...ttt ettt sttt b ettt b e bt bbbt b b e bt e b e b bt e b b e st et e b st et b ne b 195
4.2 Coordination and capacity building tasks ..........ccccciiieiiiiiicic s 197
PerformanCe MEASUIEIMENT ........cviieeeieieriesie et eeeie e seeste e sbe e et e aestesbesbesbesseeseeseeseaeseesrenneaneas 197
Cooperation with other authorities and law enforcement bodies ...........ccoocvvvvviinieicicncece 198
Training and human capacity framMEWOTK...........ccocveiiiiiiic e e 198
Monitoring of Customs authorities aNd BCPS........cccoiiiiiiiiiiiie e 199
JOINt CONErOIS AN OPEIALIONS. ... .cvviiiee ettt et e s te e e e e e sraesneenneeneas 200
Guidance on processes and Working Methods............ocooeiieriiieneii e 200
Classification, valuation, and OFigiN..........cccueiieiiiieie e sre e e e 201
AUENOTISATIONS ...ttt b bbbt e b e bt sb e eb e e bt e bt e e et e b e ebenbe b e ebeene e 202
4.3 Programme mManagemENt TASKS ........coueeiirieiierieiete ettt sttt sr e bbb sr e eb e ene e 203
Customs Control EqUIpmMEeNt INSEIUMENT...........couiiiiieiee et 203
CUSEOMS PrOGIAMIME ....cveititesie ettt et bbb sr e Rt bbb e e e r e resbeen s 204
5. OTNEE AGENCIES ...ttt bbbt b bbbt b e b e e e besh e e bt s bt eb e e e et e nbesb et e beereenes 205
Annex 9 - Assessment of COStS and DENETITS ........cooiiiiiiii e 207
1. Introduction and MethodOIOgY ..........couiiriiiiiiii e 207
1.1 Approach taken to assessing costs per StakeNOIEr ..........c.covvier i 207
1.1.1 Public administrations (Member States and EU SEIVICES) .......cccoovvrerinienennienenee e, 207
1.1.2 BUSINESS NG TrA0E ..ottt bbb bbbt e et bbb eneas 207
1.1.3 CitiZE€NS ANU CONSUMEIS .....veuiereereeneeseestesieaseeseeeeseeseestessesseeseenseseesseseessessesseeseeseessessessessessensens 208
1.2 Approach taken to assessing DENETItS........c.ooiiiiiiic s 208
2. THMING ASSUMPTIONS ..ttt ettt ettt bt b e b e st et e b e besbeebe s bt eneeneenbenbesbesbesne e 210
2.1 Assumptions for the phased deployment of the reform ..., 210
2.2 CUSEOMS ACLION PLAN ...ttt bbbt bt bbbt et et et sbesbesbeeneas 211
3. L] £SO 212
3.1 Public adminiStration = EU SEIVICES ........cciriiriiieiie sttt sttt ettt bbb e b e b sneeneas 213
3.2 IMIBIMDEE STALES ...ttt ettt et b bbbt bt et b e b bt e b e e bt e bt e st e b et eb e eb e e bt ebe e st e e et sbesbenbeeneas 216
3.2.1 Definition of fUNCLION CALEGOTIES: .......eiveiieieiiie e e e 219
3.2.2 Assumptions underlying the FTE adjustment calculation for each Option: ............ccccoocveuee 220
3.3 BUSINESS QNG trAUE ...e.vevieieiererieiiie ettt sttt e s et e e stestesreene e e e e e stestesneenaeeeseneeseenreaneeneas 222
3.3.1 One-off costs — the cost of training for adapting to the new customs processes ................... 222
3.3.2 Recurrent costs: the financial burden of complying with customs formalities ...................... 222
3.3.3. Economic operators - IT COSt PErSPECLIVE .......cveieierierie et 229
3.4 CitiZENS ANG CONSUITIEES ...eiiiieieeite sttt sttt st be bt ese e e e besbesbesbeese e e e e e besbeebesbeebe e s e besbesbesbeabeaneas 231
Citizens and consumers — IT COSt PErSPECLIVE ...vvcvverieieierieri e 231

Page 4 /291



4, Benefits: Prevention of FEVENUE 10SS ..........oouii ittt s reas 233

4.1 Understanding the DASEIINE .......c..oiuiiiiiii ettt e 233
4.2 REVENUE LOSSES ..ottt bbbt n bRttt n e nen et 233
4.3 How would the 0ptions PEITOIM? ..........oiiiiiiieiie ettt b e 235
A3 L OPUION L oo R e 235
O B @ o] o] o OSSR SO T S TP RPTTROTRO 236
R TR @] o] 1 o] < TSSOSO 237
B34 OPUION 4 ..ot 237
Benefits: Single market and sustainability (Protect as 0Ne) ..........ccoceeveiiiiiineicineeee e, 238
TR 0}V (- Y2 239
5.1.1 Context and CUSEOMS FEIEVANCE: ......cc.evuiririeaieeiieiieie sttt sttt e e see bt sneens 239
5.1.2 How would the options Perform? ..o 241
5.1.3 SUMMAFY INAICALOTS ....veiveiieceieetie ettt re e et e s e s aeestaesbe e beeteaseesneesneesneenneeneas 247
5.2 Eco-design and General Product SAfet ... 248
5.2.1 Context and CUSTOMS FEIEVANCE: .........ccoveiiririeiirereeese e 248
5.2.2 SCENAITO @SSUMPLIONS. ....viitiieieite ettt sttt b e et b e bbbt b ettt r e b 250
5.2.3 How would the options PEIrfOrM?.........ccvoiiiiiie e 251
5.2.4 SUMMAFY INAICALOTS ....veiieiieciectie sttt st e et e aa e st e staesbe e beeteeseesneesreesneenneeeas 252
5.2.4.1 QUAlitatiVe DENETILS ....oieiiiiciee e 252
5.2.4.2 Quantitative DENEFitS SCENAIIOS ......ccvccvieieiie et 254
oI IE =T 4410 To o TSRS 255
5.3.1 Context and CUSTOMS FEIEVANCE ..........corveiiririeiire et e 255
5.3.2 Understanding the DASEIINE ..o 255
5.3.3 A deeper look: where the current system is falling Short ..., 258
5.3.4 How would the options PErfOrM?.........ccvoiiiiiic et 259
5.3.5 SUMMAIY INQICALONS ....c.veviitiiieiiite ettt e b e 262
Benefits: Security (ProteCtion @S ONE)..........c.eiviiiiiieiieie ettt te e e sraesreesaeenas 263
6.1 Context and CUSLOMS FEIBVANCE ..ottt bbb e s 263
(A B N[0 S o] £=Tol 0 60 PP PRPRN 263
RGO To - T= 1 t= Iy 11U To o] g o USSR 266
5.4 DIFUGS ...ttt ettt ettt ettt bbbtk h s st E R b bRt e s e R R R R R R Rt R e Rt Rt r e n e nr e r e ne s 267
6.4 The parcel traffic dimension: a growing security risk factor ............cccccevvveie i, 269
6.5 How would the options PEIFOIM? ......cvciieee e 269
6.6 SUMMAIY INAICALOIS .....viiii ettt e et e et e s e s ae e ste e be e beesteeseesseesaeesaeesteeseenseaneennee e 274
6.6.1 QUAlItAtiVE DENETILS ...c.veiei e e 274
6.6.2 Quantitative DENEfits SCENAIIOS .....ccveiveiiiiiieeee e 276
Summary Tables: Overall comparison of the cost and benefits of the options ...........ccccocveiiiinenne. 277
7.1 OptioN 1 (QUANTIEATIVE) ...eveieiiiee ettt ettt sttt bbbttt bbb n et 278
7.2 OPLioN 2 (QUANTIEATIVE) ......eeeeeieieeite sttt bbbttt e e e bbbt bt e st et et e b sbesbesneeneas 279
7.3 0PtION 3 (QUANTIEATIVE) ...eveeeteiee ettt ettt et b ettt bbb b et ettt n et 280
7.4 0OptioN 4 (QUANTIEATIVE) ...eveieiiiee ettt b et b ettt b et et b et st e n et 281
7.5 Summary of costs and benefits — comparison of options (quantitative and qualitative) ....................... 283
Annex 10 - Acronyms and defiNitioNS ........cooiiiiiiiiii e 285

Page 5/291



1. INTRODUCTION

1.1 Political Context

Founded in 1968, the Customs Union manages the external border of the EU by enforcing the
rules governing the cross-border movement of goods, including by imposing a common tariff
on goods imported from third countries. It is the basis and the guardian of the EU Single
Market, allowing goods to move freely within the Union. It is a European success story that
shaped the early stages of European integration and today enables the prime position of the EU
in global trade as one of the largest trading blocs in the world.

At its core are the exclusive competence of the Union to regulate, and a common legal
framework (the Union Customs Code (*), UCC), which is implemented by the customs
authorities of the Member States. For ensuring their missions, customs authorities use an
increasingly complex set of IT systems that also allow the economic operators to fulfil their
obligations by digital means.

Customs traditionally collect customs duties and other taxes on imports, and despite the global
decline in tariffs, the collection of duties remains economically significant (EUR 24.8 billion in
2021). 75% of the collected customs duties are destined to the EU budget, representing 8% of
the Union budget for 2021.

The role of customs has evolved over time to cover also non-financial tasks. During the last
20 years, non-financial sectoral legislation applicable to goods (so-called ‘prohibitions and
restrictions’) has increased exponentially, in line with growing expectations regarding security,
sustainability, safety, health and the protection of human rights. In close cooperation with
other competent authorities, customs are the ‘first line of defence’ to protect EU citizens
against non-compliant, dangerous, or counterfeited goods from third countries, and EU
businesses from unfair competition. Customs further contribute to the fight against smuggling
of illegal goods and terrorism and defend the EU values and way of life.

Due to its strategic position at the external border, customs are directly involved in managing
crisis situations, to ensure the smooth functioning of supply chains and to either facilitate or
restrict the flow of goods. Cooperation between customs administrations of countries of export
and of import is key for securing international trade. The withdrawal of the United Kingdom
from the EU and the Covid-19 pandemic presented a significant challenge for businesses and
customs. The trade sanctions in response to Russia’s invasion of Ukraine (?) highlighted the
major contribution of customs to the security and strategic autonomy of the EU. The capacity
to determine and enforce which goods enter and leave the Union is of strategic importance.

Box 1 — Impact of recent events on the Customs Union

The withdrawal of the United Kingdom effectively changed the boundaries of the EU Customs Union in
2021 and increased the realm of extra-EU trade. The Customs Union had to adapt in multiple ways to
handle the withdrawal by the end of the transition period on 31 December 2020 (staff increases, logistics,
operators registered). All customs IT systems automatically disconnected UK as a Member State on 31
December 2020 at 23.59 and recognized it as a third country on 1 January 2021 at 00.00. The fourth largest
Member State in terms of imported items is now Ireland, which accounts for more than 8% of all items

() Regulation (EU) No 952/2013 of the European Parliament and of the Council laying down the Union Customs Code (OJ
L 269, 10.10.2013, p. 1-101) and its delegated and implementing rules.

(® At the time of writing, for an overall view of the EU sanctions against Russia see here; for a detailed list of the customs-
related measures see here.


https://ec.europa.eu/info/strategy/priorities-2019-2024/stronger-europe-world/eu-solidarity-ukraine/eu-sanctions-against-russia-following-invasion-ukraine_en#relatedlinks
https://taxation-customs.ec.europa.eu/customs-4/international-affairs/eu-measures-following-russian-invasion-ukraine_en#related-links

declared at import. The combined effect of the withdrawal of the United Kingdom and the surge in low
value consignments result in the number of import declarations multiplied by more than 20.

The eruption of Covid-19 in February 2020 required adopting urgent measures for trade. This included
measures on duty and tax relief, simplified formalities and an agreement on control priorities and a
common approach to risks at the border. This was vital to accelerate the delivery of urgently needed goods
while identifying and blocking substandard or non-compliant goods (masks, medicine, sanitizers etc.). (%)
Customs authorities sent 950 alerts on fake products. In 2021, the customs authorities enforced the
mechanism for monitoring the export of vaccines. The pandemic and the associated lockdown and
restriction measures severely affected the EU external trade in goods in 2020. The public consultation
revealed that the contribution of the Customs Union in responding to the Covid-19 pandemic and its
socioeconomic consequences is widely perceived as positive by the respondents to the public consultation
(it is very, quite, or fairly positive for 63.8% of them, while it is negative for only 21%).

The implementation and enforcement of sanctions the EU adopted against Russia and Belarus in
response to the war in Ukraine put a new emphasis on the security dimension of customs work, both for
import restrictions and export controls. The humanitarian support for Ukraine, as well as the facilitation of
grain exports demanded resolute work by the customs officers.

As any individual seaport, airport or land border crossing point is the entrance to the whole
EU, the protection provided by customs in one Member State is at the service of the entire
Union. The Customs Union is only as strong as its weakest link. Yet, there are significant
differences in the human and financial resources, training, risk analysis capabilities and levels
of control of the national customs administrations.

The Customs Union’s capacity to keep pace with modern developments is increasingly under
pressure. New safety and security threats, the rise of environmental and human rights-related
concerns, and the dramatic increase of e-commerce trade flows are posing a significant
challenge and squeeze customs authorities.

Meanwhile big data, new technologies and digitalisation are opening new opportunities for
handling and exploiting data for the benefit of all participants in the economy. While customs
authorities continue to strive to develop solutions, the current completion of the IT systems
required by the UCC will not be enough to ensure the full use of data in order to respond
effectively to existing and future challenges.

Considering current and future challenges and the evolving role of customs, the President of
the European Commission committed to ‘take the Customs Union to the next level, equipping
it with a stronger framework that will allow us to better protect our citizens and our Single
Market’ by proposing as one of her political priorities (*) ‘a bold package for an integrated
European approach to reinforce customs risk management and support effective controls by
the Member States’. In September 2022, the Commission laid down a Customs Action Plan (°),
as a first step until 2025, to turn President von der Leyen’s Political Guidelines into tangible
benefits for European citizens, businesses, and society.

The present initiative on the revision of the Union customs legislation proposes an integrated
European approach to reinforce customs, looking at the customs processes, the data
management and governance framework. It builds on the Customs Action Plan and is part of
the Commission Work Programme 2022, under the priority ‘An economy that works for the

(® For an overview of the measures taken by the European Commission in the customs and tax area, see COVID-19 Taxud
Response (europa.eu).

(* A Union that strives for more - My agenda for Europe: political guidelines for the next European Commission 2019-2024.

(5) Communication from the Commission to the European Parliament, the Council and the European Economic and Social
Committee, Taking the Customs Union to the Next Level: a Plan for Action (COM (2020) 581 final).
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people’. By strengthening the EU’s ability to enforce domestic requirements on imported
goods, thereby ensuring a level playing field, this initiative will also contribute to other
Commission priorities such as promoting our European way of life, a European Green
Deal, a Europe fit for the digital age and a stronger Europe in the world.

Figure 1 illustrates the scope and relevance of the Customs Union for broader EU policies and
the transversal importance of the Customs Union as a shared strategic asset.

Figure 1 - Policy contribution of Customs Union - illustrative examples — source DG TAXUD

- Single Market and -

* Tariffs * Ecodesign « Sanctions, export controls
* Quotas * Phytosanitary * Drugs/Precursors
 Anti-dumping » Waste » New psychoactive
« Excise « Toy Safety substances
« VAT « F-gases  Counter-terrorism
« Intellectual Property « REACH » Firearms

Rights « Forced Labour  Explosives

» Deforestation

There is a close nexus between effective customs controls and the implementation of the EU
trade policy, including trade defence (Column 1). Similarly, there is a strong connection
between the contribution of customs to the Single Market and the objectives of the EU
competition policy, for ensuring a level playing field in the competition between producers in
the EU and abroad (Column 2). Unless the Customs Union performs optimally, EU producers
who respect all the rules and regulations applying in the Single Market are not competing on a
level playing field necessary for securing EU jobs and growth. At the same time, traders need
to operate smoothly, simply, and quickly, without unnecessary breaks in the supply chain. A
balance must be found between customs controls and facilitation for legitimate traders.

1.2 Legal context

The Union Customs Code (UCC) is the main legal and IT framework for customs processes in
the EU customs territory. The Union Customs Code is composed of a basic act and a wide
range of detailed implementing acts and delegated acts. The customs authorities must also
contribute to enforce numerous different EU policies applicable at the external borders. ()
Below are listed the most relevant pieces of existing or proposed legislation to which this
initiative is related:

- On the financial side, the legislation on own resources for the EU budget identifies
customs duties as a direct source of revenue for the Union (7), while another set of rules
regulate how these are made available to the Union. (8)

(6) The Directorate-General for Taxation and Customs Union (European Commission) published in 2021 an integrated list of
the EU policies requiring specific controls on goods at the border, including prohibitions and restrictions imposed on
imports, exports or goods in transit.

(") Traditional Own Resources or TOR - Council Decision (EU, Euratom) 2020/2053 of 14 December 2020 on the system of
own resources of the European Union and repealing Decision 2014/335/EU, Euratom (OJ L 424, 15.12.2020, p. 1).

(8) Council Regulation (EU, Euratom) No 609/2014 of 26 May 2014 on the methods and procedure for making available the
traditional, VAT and GNI-based own resources and on the measures to meet cash requirements (Recast) (OJ L 168,
7.6.2014, p. 39).
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Also on the financial side, the VAT rules apply on imported goods and foresee specific
measures on cross-border business-to-consumer (B2C) e-commerce sales from third
countries. (°)

On the non-financial side, the Market Surveillance Regulation (}°) provides the legal
framework for risk-based controls of non-food products sold on the EU market, in
particular through a systematic cooperation and exchange of information between Market
Surveillance Authorities and customs authorities for detecting unsafe or non-compliant
products entering the Single Market. Customs will also be called to implement the revised
General Product Safety Regulation (*!) and the new rules aimed to effectively ban the
placing on the Single Market of products made wholly or in part by forced labour, (*?)
once the respective proposals are adopted.

In the field of environmental legislation, Customs are involved in the enforcement of
numerous rules inter alia on chemicals (**), the protection of species of wild fauna and
flora (**), the fight against climate change by minimising the use and emissions of
dangerous substances (*°) (36). Customs will also be called on to apply new EU rules to
curb deforestation (}) and treat waste shipments (*3). Moreover, the Sustainable Products
Initiative (*°) proposal calls on Customs to cross-check the customs declaration with the
information on the imported goods contained in the newly created digital passport for
products, to reduce the negative life cycle environmental impacts of products placed on the
Single Market. The proposal to establish a Carbon Border Adjustment Mechanism (%°)
will help ensure that the EU's climate objectives are not undermined by the risk of carbon
leakage and encourage producers in non-EU countries to green their production processes.
The mechanism applies to imported goods, and customs supports the enforcement.

®)

*9)

™

*)
*)

*9
*)
(*9)
*N
*9)
*9)
*)

Council Directive (EU) 2017/2455 of 5 December 2017 amending Directive 2006/112/EC and Directive 2009/132/EC as
regards certain value added tax obligations for supplies of services and distance sales of goods (OJ L 348, 29.12.2017, p.
7).
Regulation (EU) 2019/1020 of the European Parliament and of the Council of 20 June 2019 on market surveillance and
compliance of products and amending Directive 2004/42/EC and Regulations (EC) No 765/2008 and (EU) No 305/2011
(OJ L 169, 25.6.2019).

Proposal for a Regulation of the European Parliament and of the Council on general product safety, amending Regulation
(EU) No 1025/2012 of the European Parliament and of the Council, and repealing Council Directive 87/357/EEC and
Directive 2001/95/EC of the European Parliament and of the Council (COM(2021)346).

Proposal for a Regulation of the European Parliament and of the Council on prohibiting products made with forced labour
on the Union market (COM (2022) 453 final).

Regulation (EC) No 1907/2006 of the European Parliament and of the Council of 18 December 2006 concerning the
Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH), establishing a European Chemicals
Agency, amending Directive 1999/45/EC and repealing Council Regulation (EEC) No 793/93 and Commission
Regulation (EC) No 1488/94 as well as Council Directive 76/769/EEC and Commission Directives 91/155/EEC,
93/67/EEC, 93/105/EC and 2000/21/EC.

Council Regulation (EC) No 338/97 of 9 December 1996 on the protection of species of wild fauna and flora by
regulating trade therein (OJ L 61, 3.3.1997, p. 1).

Regulation (EU) No 517/2014 of the European Parliament and of the Council of 16 April 2014 on fluorinated greenhouse
gases and repealing Regulation (EC) No 842/2006 (OJ L 150, 20.5.2014, p. 195).

Regulation (EC) No 1005/2009 of the European Parliament and of the Council of 16 September 2009 on substances that
deplete the ozone layer (OJ L 286, 31.10.2009, p. 1).

Proposal for a Regulation of the European Parliament and of the Council on the making available on the Union market as
well as export from the Union of certain commodities and products associated with deforestation and forest degradation
and repealing Regulation (EU) No 995/2010 (COM (2021) 706).

Proposal for a Regulation of the European Parliament and of the Council on shipments of waste and amending
Regulations (EU) No 1257/2013 and (EU) No 2020/1056 (COM/2021/709 final).

Proposal for a Regulation of the European Parliament and of the Council establishing a framework for setting ecodesign
requirements for sustainable products and repealing Directive 2009/125/EC (COM/2022/142 final).

Proposal for a Regulation of the European Parliament and of the Council establishing a carbon border adjustment
mechanism (COM (2021) 564).
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- On the enforcement side, the legal basis for mutual assistance among national authorities
and with the European Commission regarding the application of customs and agricultural
legislation provides for relevant measures. They include the rules for preventing,
investigating, and prosecuting customs fraud (*!) and the operational cooperation
framework between Member States’ and EU’s law enforcement authorities and bodies
aimed to ensure security inside the EU against e.g., drug and illicit firearms trafficking. (%)

- The new Digital Services Act sets clear obligations for digital service providers to tackle
illegal content, which results in strengthened traceability and checks on traders in online
marketplaces to ensure products placed on the Single Market are safe. ()

1.3 Background work that will feed the initiative

A foresight report published in 2020 elaborated four scenarios of how customs in the
European Union could look in 2040, (?*) resulting in a vision where in 2040 customs in the
EU ‘fully protect society, the environment and the EU economy through effective facilitation of
legitimate trade, and intelligent, risk-based supervision of supply chains...are proactive,
working seamlessly with our stakeholders and are committed to innovation and
sustainability... and are seen to act as one’. The foresight report recommends addressing the
governance challenge of the Customs Union by giving preference to a joint, central structure in
order to speak with one voice, to leverage technological advancements and to make the most
effective use of customs’ data. Business support and trade facilitation should be delivered
through a fully integrated IT customs system, the Single Window Environment for
Customs (%) and a common EU sanctions system.

The Commission adopted the Customs Action Plan (CAP) (%) as its response to the foresight
report and to implement the political guidelines of President von der Leyen. The plan sets out a
series of actions for a more coherent and stronger Customs Union to be completed by 2025.
The actions focus on four areas of intervention: risk management, e-commerce, compliance,
and the Customs Union acting as one. The CAP precedes, prepares, and announces the reform:

- Under Action 7 of the CAP, the Commission conducted an evaluation of the
implementation of the UCC (?"), which revealed a number of problems.

- Action 17 announces a Reflection Group ‘to consider how to make the Customs Union
smarter, more agile, more technologically advanced and more crisis-proof’, and an

(®) Council Regulation (EC) No 515/97 of 13 March 1997 on mutual assistance between the administrative authorities of the
Member States and cooperation between the latter and the Commission to ensure the correct application of the law on
customs and agricultural matters (OJ L 82, 22.3.1997, p. 1).

(**) More information on Operational cooperation (europa.eu)

(%) Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a Single Market For
Digital Services and amending Directive 2000/31/EC (Digital Services Act) (Text with EEA relevance) (OJ L 277,
27.10.2022, p. 1-102).

(*) Ghiran, A., Hakami, A., Bontoux, L. and Scapolo, F., The Future of Customs in the EU 2040: EUR 30463 EN,
Publications Office of the European Union, Luxembourg, 2020.

(®) Regulation (EU) 2022/2399 of the European Parliament and of the Council of 23 November 2022 establishing the
European Union Single Window Environment for Customs and amending Regulation (EU) No 952/2013 (OJ L 317,
9.12.2022, p. 1-23).

(%) Communication from the Commission to the European Parliament, the Council and the European Economic and Social
Committee “Taking the Customs Union to the Next Level: a Plan for Action”, COM/2020/581 final. This includes
measures to make EU customs smarter, more innovative and more efficient and proposes steps such as improved use of
data, better tools and equipment, the promotion of compliance, more cooperation within the EU and with customs
authorities of partner countries and better preparation for future crises.

(*") Commission staff working document on the interim evaluation of the implementation of the Union Customs Code
(SWD/2022/0158 final).
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impact assessment ‘on the pros and cons of an agency approach covering a number of
customs domains’.

Furthermore, the present initiative takes account of the recommendations by the Wise Persons
Group. This independent group conducted stakeholder hearings and produced a report on the
challenges facing the Customs Union. (%) The report concludes that ‘the Customs Union is not
“fit for purpose’ and that ‘the EU Single Market is at risk’. These shortcomings call for an
urgent structural change, which, building on the reforms already undertaken, would bring the
Customs Union to the next level.” The group presented ten concrete, inter-related
recommendations as a package: they address the need to use and cross-check all sources of
data, to enhance drastically the cooperation with other authorities, to provide a centralised
customs governance, to enhance relationships with the economic operators through more
facilitation in exchange of greater transparency and responsibility, to cope with e-commerce, to
develop green customs, customs training, and a focus on the revenue gap.

Finally, the current initiative also aims to further address the shortcomings identified by the
European Court of Auditors regarding specific issues in the legal framework and
implementation for import procedures (%), delays in IT development (*°), and insufficient
harmonisation in customs controls that hamper the EU financial interest (*!), beyond the
immediate steps already taken.

2. PROBLEM DEFINITION

2.1 What is the problem?

The current system is not satisfactory. It is burdensome for legitimate trade. And customs
authorities struggle in their mission to protect the EU, its financial interests, citizens,
enterprises, the Single Market, and the environment. There are five problem areas:

(i) Customs authorities struggle in their mission to protect the EU

Since only a small share of imports and exports can be physically controlled, customs collect
and analyse relevant information to identify risks and to determine the control action. This
makes the risk management a determining factor in each Member State. However, customs
risk management today is not entirely adequate to allow the customs authorities to fulfil its
mission at EU level, because national risk management is defined according to the national
circumstances, priorities and IT system capabilities without an EU dimension of risks, even if
there is a common risk framework.

- On financial risks, the European Court of Auditors identified structural challenges on
the risk management of financial risks: (3?) the lack of uniform application of customs
controls and of harmonised risk management and analysis hampers EU financial
interests. It limits the correct establishment and collection of the customs duties. This

(%) The Wise Persons Group on the challenges facing the Customs Union was composed by 12 high-profile members with
experience, in the public or the private sector, of customs matters, e-commerce, risk management, the international supply
chain, IT and data analytics internal market legislation and international trade law. The group, led by Mrs. Arancha
Gonzélez Laya, former Minister of Foreign Affairs, European Union and Cooperation of Spain, conducted hearings with
48 interlocutors and an open consultation. The report was published on 30 March 2022.

() ECA special report No 19/2017: Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU

(3% ECA special report No 26/2018: A series of delays in Customs IT systems: what went wrong?

(®Y) ECA special report No 4/2021: Customs controls: insufficient harmonisation hampers EU financial interests

(®?) ECA special report No 4/2021: Customs controls: insufficient harmonisation hampers EU financial interests
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results in a loss of revenue to the EU budget (section 2.2) and fails to protect EU
production and legitimate trade from unfair competition.

- On non-financial risks, the current risk management framework does not adequately
address the increasing number of non-financial issues of concern for EU citizens in a
globalised world (human rights, labour rights, sustainability, environmental protection,
health, safety, peace, and security, etc.). The current performance on prohibitions and
restrictions is weak. For example, Member States reported very low figures of refusals
in the field of product compliance. (*3) As a result, non-compliant products enter the
EU Single Market, some of which might entail safety and security risk with potentially
severe consequences. Customs supervision helps detect criminal activities that exploit
legitimate trade flows (section 2.2).

An additional difficulty is that customs must work with other authorities across a wide range
of challenges, but the quality and effectiveness of this co-operation is often sub-optimal and
varies across the EU. The UCC interim evaluation reveals that ‘the fact that the specific rules
are the responsibility of other authorities (European or national / regional) is considered as a
source of problems when coordination is missing.” (3*) The boundaries between the roles of
Customs (generalists) and the large number of sectoral authorities (specialists) are defined in
the sectoral legislation and are not always aligned with customs operational concepts. Customs
is in the lead for co-ordinating controls at the border, but at EU level, there is no common risk
management, strategy building or coordinated action with other competent authorities. Even at
national level, the performance of this co-operation is weak. For example, in the field of
product compliance, Member States report (**) a high share of cases where customs stop goods
but must release them again because the sectoral authority did not respond within the legal
deadline. (%)

The cooperation problems between customs and non-customs authorities are confirmed by the
business respondents in the public consultation, who consider that a more effective sharing of
information and data between national customs administrations and other authorities enforcing
product requirements on imported goods is the third most important priority (very important
for 114 (59%), quite important for 48 (25%)). Customs in the EU rely also on cooperation with
and information from countries outside the EU. The potential of cooperation with the EU’s
closest partners could be exploited more effectively, in particular through the exchange of
information leading to better risk assessment and fighting the infringement or circumvention of
trade rules. This has become more apparent in the context of the enforcement of the sanctions
adopted vis-a-vis Russia following its attack on Ukraine.

(®) Source: ‘Report on controls on products entering the Union market with regard to product compliance in 2021° drawn up
in accordance with Article 25(6) of Regulation (EU) 2019/1020 on market surveillance and compliance of products; This
report is marked as sensitive and accordingly not publicly available in accordance with the provisions of Article 4 of
Regulation (EU) 1049/2001.

(3*) The necessary coordination to ensure that prohibitions and restrictions are enforced consistently (e.g. in terms of data
requirements, document formats, digitalisation, the timing and arrangements for carrying out controls, etc.) between
customs and the competent authorities and the competent authorities for the sectoral legislation (such as market
surveillance, phytosanitary requirements etc.) is limited, as it is mainly organised only via consultation activities.” UCC
interim evaluation

(®) Source: ‘Report on controls on products entering the Union market with regard to product compliance in 2021° drawn up
in accordance with Article 25(6) of Regulation (EU) 2019/1020 on market surveillance and compliance of products; This
report is marked as sensitive and accordingly not publicly available in accordance with the provisions of Article 4 of
Regulation (EU) 1049/2001.

(%) EU Regulation 2019/1020, customs must release goods it suspended, if the market surveillance authorities have not
requested to maintain suspension or reached other conclusions.
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(if) Compliance with customs formalities is burdensome for legitimate trade

For every consignment, traders and carriers must collect the information several times and
submit it to customs through dedicated IT systems, as described in the driver (section 2.3). The
cost of these formalities for trade was recently brought into focus by Brexit. The Netherlands
estimated in 2018 that the additional costs due to customs formalities between the Netherlands
and the UK would range between EUR 387.2 million and EUR 627 million per year, and that
simplifying or eliminating some formalities could reduce this. In 2019, UK priced the
administrative burden of completing customs declarations for its trade in goods with the EU at
£ 7.5 billion. (3") The cost for trade is assessed in Annex 9, section 3.3.

(iii) The customs model is not fit for e-commerce

Today, e-commerce represents more than twice the number of traditional trade transactions for
only 0.4 % of the value. (*¥) This high number of transactions for a low value represents a
challenge both for customs, which cannot properly supervise them, and for operators, which
must comply with several reporting obligations per parcel.

Parcels valued up to EUR 150 that are directly sent from a third country to a consignee in the
EU are exempt from customs duties. (*®) Until 2021, there was also a VAT exemption on
imported goods. However, the Council decided to eliminate the VAT exemption to protect
Member States' tax revenue, to create a level playing field for the businesses concerned and to
minimise burdens on them. (*°) Accordingly, from July 2021, all imported goods are subject to
VAT and covered by a digital customs declaration, including for goods valued up to EUR 150
for which no customs duties are due.

However, despite each parcel from July 2021 being reported to customs, customs authorities do
not have the information to efficiently control whether the imported goods comply with EU
non-financial requirements. Even checking compliance with financial requirements is
challenging for customs. There is evidence of the systematic abuse of the 150 EUR threshold
through undervaluing and splitting consignments. A study conducted by Copenhagen
Economics in 2016 estimated that about 65% of the e-commerce consignments are undervalued
in terms of customs duties. (*%) In its special report on import procedures (*?), the European
Court of Auditors (ECA) concluded that the current customs IT clearance systems are not able
to prevent the importation of goods that are ineligible for the customs duty relief, and this is
not compensated for by ex-post controls and investigation plans. (*3)

(®) HMRC impact assessment for the movement of goods if the UK leaves the EU without a deal (third edition) - GOV.UK
(Www.gov.uk)

(%) From July to December 2021 — the first six months of compulsory customs declaration for all goods imported into the EU
irrespective of their value — traditional trade in goods represented over 220 million import declarations for a value of EUR
1 250 billion. In contrast, the Commission Surveillance system (SURV) recorded 490 million customs declarations related
to e-commerce consignments, for a total declared value of EUR 4.8 billion. The amount of the value for e-commerce
consignments is estimated to be higher than EUR 4.8 billion, because this only concern consignments accompanied by
customs declarations. In fact, between July and October 2021, certain postal consignments with a value up-to EUR150
could be declared by any other act, i.e. without a formal customs declaration. In addition, some Member States had initial
problems with the SURV reporting of the simplified declaration data for e-commerce consignments (so called ‘H7
declaration’).

() Article 23 of Duty Relief Regulation (Council Regulation 1186/2009 (Official Journal L 324 of 10/12/2009, p.1).

(*%) Council Directive (EU) 2017/2455, see footnote 9.

(*) Copenhagen Economics (2016), E-commerce imports into Europe: VAT and Customs treatment.

(*?) ECA Special Report No. 19/2017 Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU

(*3) ECA Special Report no 12/2019, points 81-88.
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Competition is therefore distorted. The duty exemption favours third country e-commerce
operators over traditional trade and EU retailers, which must pay customs duties when
importing in bulk, and encourages the establishment of e-commerce distribution centres
outside the EU.

(iv) Limited data quality, access, and analysis

Customs risk analysis and controls rely on data. While most exchanges today are fully digital,
there are problems with the collection, analysis and sharing of data. The declarant or
representative compiles and submits information about a consignment from different supply
chain actors, making data integration difficult and compromising data coherence and quality.
The current customs processes require the data to be submitted to different national and
common systems and the related Member States. (**) The Wise Persons Group also noted ‘the
different IT systems are often not interconnected. Data are not transferred from a declaration
to another.” (**) The information requested in a customs declaration focuses primarily on
financial risks. Introducing additional information requirements, for example about the
manufacturer, requires significant modifications to the 27 national IT systems. Indeed, the data
is processed in separate national IT systems for each type of declaration. Therefore, the
information is fragmented across different data bases and systems, making it difficult to ensure
coherence and data integrity, which is essential in customs risk management, particularly for
risk analysis at EU level. This reduces the capacity of customs to address undervaluation, non-
compliance, or security risks (section 2.3).

Furthermore, the lack of a comprehensive legal framework in the UCC on exchange and use of
data hampers its adequate sharing between national customs and with the Commission, with
other authorities, or with partner countries. Overall, the UCC IT systems are designed for
exchanging messages on a specific process step. This leads to exchanges of data elements
without context which often makes them meaningless for data analysis.

The European Court of Auditors identified several reasons for the increased cost and additional
time necessary to build the UCC systems. (*®) The UCC evaluation draws a mixed picture of
the IT implementation, with positive aspects on the centrally developed components. (*7)

(v) Member States diverge significantly in the application of the customs rules

There is increasing evidence of these divergent practices in similar situations and despite
applying the same rules, the Union Customs Code (UCC). In 2021, the ECA published its

(**) For the UCC IT architecture see Commission Implementing Decision (EU) 2019/2151 of 13 December 2019 establishing
the work programme relating to the development and deployment of the electronic systems provided for in the Union
Customs Code (OJ L 325, 16.12.2019, p. 168). Other customs systems exist beyond the UCC, such as in the field of risk
management and prohibitions and restrictions.

(*5) The Wise Persons Group therefore recommended a new approach to data: rather than relying principally on customs
declarations, to introduce a new approach to data, focussed on obtaining better quality data based on commercial sources,
ensuring it is cross-validated along the chain, better shared among administrations, and better used for EU risk
management. See report of the Wise Persons Group on the reform of the EU Customs Union

(*6) One of the aspects is the implementation approach ‘The development approach selected was mostly decentralised. This
was despite the fact that centralised implementation was the most cost efficient option” ECA Special Report 26/2018, A
series of delays in Customs IT systems: what went wrong?

(*) “The general view of the stakeholders (especially of the businesses) consulted in the context of the external study for
achieving the full harmonisation of customs procedures and processes would be to rely entirely on common, centralised
trans-European IT systems and to avoid the decentralised approach, which is not seen as ideal, mainly for its complexity.
However, as national customs systems already existed before the UCC with significant investments from the Member
States to cover their needs, the starting point for developing the IT systems has not always allowed the choice of the
centralised approach: the transition costs would have been too high while the common solutions would not meet all needs
and requirements as well as the existing national ones.” UCC evaluation
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report (*¥) on ‘Customs controls: insufficient harmonisation hampers EU financial interests’
concluding that Member States differ significantly in the way they carry out risk management
and customs controls, warning that ‘This could allow non-compliant operators to target EU
points of entry with lower levels of controls’. The same conclusion results from two of the
actions outlined in the CAP, namely the interim evaluation of the UCC “ in 2021 and the
Commission report on the methods and penalties for addressing non-compliance with the
customs legislation. (*°) These reveal that the UCC rules on simpler methods for providing
information to customs, on risk management, on monitoring economic operators considered
trustworthy (Authorised Economic Operators, AEO) and on penalties leave the Member States
considerable discretion so that divergent practices emerge, and infringing the same UCC rule
may entail an administrative penalty in one Member State and constitute a criminal offence in
another. (°%)

Businesses confirm the divergent application of the UCC. In a large survey for an external
study on AEO (almost 2000 replies), 28% of the 900 trustworthy operators active in more than
one Member State consider that some of the benefits can vary significantly from one Member
State to another. (°2) In the public consultation, business representatives regularly dealing with
multiple customs offices found that Member States execute similar operations in different ways
also in other areas such as timing of clearance procedure, approach to representation, and
interpretation of basic definitions and rules. For these business respondents, the most important
goals to achieve in a customs reform are customs to act as one, in order to improve
predictability for businesses, and simpler processes.

Every national customs administration is responsible for its part of the Customs Union and the
Customs Union does not have structural capabilities with a mandate to identify common
priorities and allocate efforts to pursuing these priorities through coordinated action. The
voluntary cooperation and limited joint actions have not delivered a uniform approach. This is
even more obvious where the EU needs to react to geopolitical developments. The Customs
Union is not sufficiently fit for the challenges posed by globalisation and digitalisation, nor has
it been prepared for the green transition.

The five problem areas are related and limit customs’ ability to fulfil its role, with negative
consequences (section 2.2). Although there are external factors, the cause of these problems
can be found in the customs processes, data analysis and the governance framework (section
2.3 on drivers).

(*8) ECA Special Report 04/2021, paragraph 62.

(*) See the conclusions of UCC evaluation, page 51 onwards.

(*®) Commission report to be published.

(®Y) For example, Article 51 UCC provides for the following infringement: “Failure of an economic operator to keep the
documents and information related to the accomplishment of customs formalities by any accessible means for the period
of time required by customs”. As penalty to this violation, 12 Member States impose an administrative sanction, 5
Member States provide for both criminal and administrative sanctions, one Member State does not provide for a sanction
and 9 Member States provide for criminal sanctions.

(%?) Study on the Authorised Economic Operator programme, Oxford Research, Ipsos, Wavestone, CT Strategies and
Economisti Associati, 2022. The final report is not yet accepted. Of the 863 replies (out of 1973 total replies) to the
question if AEO benefits were implemented differently between Member States, over half (53%) were not able to
respond, while for 28% benefits across Member States differed at least to some extent (for 18% there were no noticeable
differences).
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2.2 Why is it a problem?

Because of these problems (i) not all customs duties are collected, (ii) dangerous, non-
compliant or counterfeit products still enter or exit the EU Single Market, and (iii) illegal
goods are smuggled into the EU.

(1) Loss of revenue

Customs duties on imported goods are a Traditional Own Resource for the EU budget and
contributed EUR 18.6 billion in 2021. Where goods are imported without paying the full and
correct customs duty (and VAT on import), this undermines the financial interests of the EU
and its Member States. This is often referred to as the ‘customs gap’. (°®) While a precise
quantification is not yet available, a recent example gives an impression of the scope.
Investigations by OLAF discovered that textiles and footwear from China were imported on
falsely low values for years, including by abusing the ‘customs procedure 42’ - a business
facilitation under which customs duties are paid at importation and VAT is paid later in the
Member State of destination. (°*) As mentioned above, imports are often undervalued.
Furthermore, not all duties assessed are paid - the established and estimated amount of unpaid
duties was EUR 523.8 million in 2021. Another example is a recent pilot reporting exercise
involving 20 Member States. During post-release controls, irregularities amounting to EUR
512.6 million in duties and VAT at import in 2021 were detected. (*°)

(it) Non-compliant and dangerous products enter the EU Single Market

This concerns rules and standards in the EU, which also apply to goods that are imported. For
example, rules on product safety, chemicals, food, contact materials, and other health or
environmental considerations. There are serious weaknesses in the control of products entering
the EU, which puts at risk the safety and security of EU citizens. Notified problems are three
times more often identified on imported than on EU-manufactured products. (*®) Studies and
enforcement actions on the EU market consistently show the high non-compliance rates of
imported products in different manufacturing sectors, such as chemicals () or toys (°%), with

(%) The Commission is working on a methodology to estimate this amount, which results from phenomena such as
undervaluation, misdeclaration of the origin and misclassification of the goods, and smuggling.

(>*) The largest of OLAF’s investigations concerned imports through the UK between 2013 and 2016. See European Court of
Justice Case C-213/19 European Commission v United Kingdom of Great Britain and Northern Ireland. The abuse of
customs, procedure 42 was also regularly highlighted by the European Court of Auditors (see ECA, Special Report no
13/2011, Does the control of customs procedure 42 prevent and detect VAT evasion? ECA Special Report no 19/2017;
ECA Special Report no 12/2019).

(%) Customs Union Performance (CUP) report 2021.

(%% According to data from RAPEX/Safety gate from 2011 to 2021, between 75 and 77% of the total notifications concerned
products with an origin outside the EU/EEA. This figure seems stable over the years: from 2010 to 2016, while imported
products represented 30% of EU consumption, 75% of them were the object of an alert in RAPEX/Safety Gate (see also:
Commission staff working document refit evaluation Accompanying the Proposal for a Regulation of the European
Parliament and of the Council laying down rules and procedures for compliance with and enforcement of Union
harmonisation legislation on products (SWD/2017/0469). In addition to the above, more than half of respondents to public
consultations carried out in this context have experienced non-compliance of products imported from non-EU countries
and agree on making more controls on products entering the EU.

(5) Based on the latest REACH and CLP enforcement report, up to 28% of imports are not compliant with REACH and the
Classification, Labelling and Packaging (CLP) Regulation. The Commission Communication on chemicals strategy for
sustainability towards a toxic-free environment currently states that almost 30% of the alerts on dangerous products on the
market involve risks due to chemicals, with almost 90% of those products coming from outside the EU20. According to a
recent CEFIC (European Chemical Industry Council) report, in 2020 80 % of non-compliant articles containing banned or
restricted chemicals comes from outside the EU/EEA.

(%) Owver the period 2016-2021, dangerous toys found on the EU market represented more than a fourth of total RAPEX /
Safety Gate alerts, with a significant proportion of unsafe toys originating from non-EU countries (85% from China
alone). See Impact assessment study on a possible revision of the Toy Safety Directive 2009/48/EC — VVA, CSES and
Asterisk Research and Analysis, September 2022.
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particular concerns in the area of e-commerce. (*°) In the public consultation on this reform,
128 respondents (68%) considered it easy to buy non-compliant or counterfeit goods
online. (%%

In 2019, consumers suffered financial loss of a total estimated value of EUR 19.3 billion from
purchasing unsafe products that they would not have purchased if they knew these products
were unsafe and should not have been on the market in the first place; (°%) this loss is expected
to reach EUR 20.8 billion by 2025 and almost EUR 22 billion by 2034. (°?) Total detriment to
EU consumers and society from product-related injuries and premature deaths is estimated to
be EUR 76.6 billion per year; perhaps 15% of accidents could have been prevented if the
products were safe (implying preventable damage due to product-related accidents of around
EUR 11.5 billion per year). (%)

An OECD study on counterfeited goods estimates that for 2019, imports of counterfeit and
pirated products into the EU amounted to EUR 119 billion — up to 5.8% of all EU
imports. (%) From 2017 to 2019, there were almost 230 000 seizures of dangerous goods
entering the EU. (%) The study estimates the global problem at 2.5% of world trade. About one
third of counterfeited and pirated goods are dangerous fakes (food, medicine, cosmetics, toys,
etc).

Imports of counterfeit and pirated products into the EU translate into a loss of profit, jobs and
revenues of legitimate businesses. (°®) This issue is particularly relevant for small and medium
size enterprises (SMEs): for example, an estimated 99% of the EU’s toy companies were SMEs
as of 2020, employing about 2/3 of the sector; this industry faces persistent unfair competition
from non-compliant toy imports. A case study on toys is included in Annex 9.

Also, exports must comply with the rules. For example, the EU controls the export of dual-use
items to prevent the proliferation of weapons (¢7), waste shipments to ensure that waste is
managed in an environmentally sustainable way (°®) and, further to the Covid-19 pandemic,
monitors the export of vaccines to third countries. (5°)

(%) See for example BEUC, Two-thirds of 250 products bought online fail to meet safety tests, February 2020; Products from
online marketplaces continue to fail safety tests, March 2022.

(8%) Furthermore, only 10.4% of the respondents consider that the Customs Union has a very positive contribution in ensuring
compliance with EU standards (animal and plant health, product safety, environment protection), and just 3% of them
think the same regarding compliance with intellectual property rights and industrial protection rules.

(®1) Impact assessment accompanying the document ‘Proposal for a Regulation of the European Parliament and of the Council
on general product safety’ (SWD (2021) 168 final), p.11.

(®?) 1lbid, p.31

(®3) 1lbid, p.11.

(%) OECD/EUIPO (2021), Global Trade in Fakes: A Worrying Threat, llicit Trade, OECD Publishing, Paris.

(%) OECD/EUIPO (2022), Dangerous Fakes: Trade in Counterfeit Goods that Pose Health, Safety and Environmental Risks,
Ilicit Trade, OECD Publishing, Paris,

(%) The European Union Intellectual Property Office has estimated lost sales in 11 sectors in the EU as a result of
counterfeiting. These losses totalled more than EUR 83 billion per year during the period 2013-2017. In addition, more
than 671 000 jobs in legitimate businesses were lost, and the Member States lost EUR 15 billion per year in tax revenue
(European Union Intellectual Property Office, 2020 status report on IPR infringement).

(6) Regulation (EU) 2021/821 of the European Parliament and of the Council of 20 May 2021 setting up a Union regime for
the control of exports, brokering, technical assistance, transit and transfer of dual-use items (recast) (OJ L 206, 11.6.2021,
p. 1).

(%8) Commission Regulation (EC) No 1418/2007 of 29 November 2007 concerning the export for recovery of certain waste
listed in Annex 11 or 1l1A to Regulation (EC) No 1013/2006 of the European Parliament and of the Council to certain
countries to which the OECD Decision on the control of transboundary movements of wastes does not apply (OJ L 316,
4.12.2007, p. 6).

(%) Commission Implementing Regulation (EU) 2021/2071 of 25 November 2021 subjecting certain vaccines and active
substances used for the manufacture of such vaccines to export surveillance (OJ L 421, 26.11.2021, p. 52).
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(iii) Criminal activities exploit trade flows to smuggle illegal goods

Criminal networks exploit trade flows, smuggling drugs, weapons or cultural goods. Customs
controls detect increasing numbers of illegal goods. In 2021, a record of 592 tonnes of drugs
were seized, and a record amount of 4.7 billion pieces of tobacco products. The 6.496 pieces of
firearms seized are an increase of 58% compared to 2020, the seized ammunition grew by
460%. Other fraud schemes include infringement on intellectual property, or undeclared
movements of cash. E-commerce flows are also exploited by criminals. ("°) Smuggling routes
adjust to increased control activities of customs in one country. Customs risk management and
the cooperation with law enforcement bodies are key. (")

These problems are perceived by customs administration and public stakeholders. In the
Reflection Group on the customs reform, most Member States shared the impression that
customs today is squeezed, with a dramatic increase in declarations in e-commerce on the one
hand, and a continuous increase of tasks regarding prohibitions and restrictions on the other.
Business and civil society stakeholder expressed their views on the current situation in the
public consultation. The feedback from 194 respondents has a good distribution across the EU
and includes SMEs (details Annex 3). Overall, the opinions of respondents show room for
improvement for different policy aspects.

Figure 2 — Results of the public consultation on customs contribution to different policy objectives - Source DG
TAXUD

In your opinion, how well is customs contributing to the achievement of the below
objectives, through its controls of imports and exports?

revenues (EU financial interest) M N 59 ] G R

ensure comphance with EU standards I/ 61 ] 29 I A —
sanctions on Russia IS a7 39 G | T - I

dealing with UK withdrawal i (i) 52 26 L

IPR intellectual property rights Ll 62 50 DT | T ¢

combat smuggling I a5 62 NS N I

crisis response (Covid-19) EEEE 46 56 P N

cope with geapolitical developments  EE 47 60 44 o U
prevent the financing of criminal activities ENE 44 50 28 I I T S
protect EU industrial production + jobs  mErE 40 67 23 WA
up to date with new business modeks and technology =2 27 4 I T .

supply chain due diigence N2 33 44 - - -
combat forced and child labour EIE 32 41 I B ;T E——
circular economy and sustainable use of resources ENEIE 34 50 -
combat pollution (e.g. plasiic waste) 38 57 S - [
0% 20% 40% 609 80 % 100%
mvery well quite we fairly we not very well mnotwellat all ®don't know + no answer

("% Counterfeiters have taken advantage of the new business opportunities generated by the rise of e-commerce in multiple
ways. Distribution of counterfeit goods is done increasingly online, and although some counterfeiters use the dark web,
the majority of counterfeit activities happens in legitimate surface web platforms. IP criminals use legal business
structures to obscure their operations. Moreover, counterfeit items are increasingly entering the EU in the form of small
parcels. These trends have been intensified during the COVID-19 pandemic, as criminal networks adapted to the changing
demand and took advantage of new business opportunities. See EUIPO & Europol (2022), Intellectual Property Crime
Threat Assessment 2022, Publications Office of the European Union, Luxembourg| Europol (europa.eu)

(™) In this context, see the European Multidisciplinary Platform Against Criminal Threats (EMPACT), the EU flagship
instrument for multidisciplinary and multiagency operational cooperation to fight organised crime at an EU level. It is
based on an integrated approach to EU internal security, involving measures that range from external border controls,
police, customs and judicial cooperation to information management, innovation, training, prevention and the external
dimension of internal security, as well as public-private partnerships where appropriate.

Page 18 /291


https://www.europol.europa.eu/publications-events/publications/intellectual-property-crime-threat-assessment-2022
https://home-affairs.ec.europa.eu/policies/law-enforcement-cooperation/operational-cooperation/empact-fighting-crime-together_en

2.3 What are the problem drivers?

The key problems above have three main drivers: (i) inadequate and complex customs
processes in the UCC, (ii) a fragmented UCC digitalisation model and (iii) a fragmented and
inefficient governance. They occur against a backdrop of external developments which
accentuate the challenges of the system: more declarations, because of the rise of e-commerce
trade, and more tasks, because of additional prohibitions and restrictions.

(1) The inadequacy and excessive complexity of the customs processes

The Union Customs Code (UCC) is the main legal and IT framework for customs processes in
the EU customs territory. In essence, the UCC defines who must (or may) do what and
when ("?) and, as explained in the legal context, is the basis to apply other pieces of legislation,
such as the Duty Relief Regulation and VAT. As the UCC evaluation highlights, the UCC’s
most innovative feature is requiring that all communications between customs authorities,
economic operators and the Commission be digital. The modernisation triggered by the 2016
UCC reform mostly consisted in digitalising existing customs processes. This in turn means
that each step of the customs processes depends on an IT system. This section and the next will
illustrate how this feature, while being positive in a digital world, has unintendedly caused
(part of) the difficulties of customs to fulfil its mission, the poor data quality and the high
administrative compliance costs for businesses.

As the ECA noted already in 2017, (") the entry process of foreign goods into the Union is
particularly complex. Traders must provide information to the customs authorities on each
consignment at five different steps: (i) before the goods are loaded for or arrive in the Union,
(if) when the plane or the vessel arrives, (iii) when they present the goods to customs, (iv) if the
goods are temporarily stored and (v) when the goods are to be placed on the Union market.

("?) The UCC also provides rules on common rules on the customs authorities’ decisions, on how to calculate the customs
debt and on the use of guarantees.
("®) SR_CUSTOMS_EN.pdf (europa.eu)
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Figure 3 — lllustration of current customs procedures for one consignment on import - Source DG TAXUD
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Each step serves a different purpose and for that reason part of the information that the operator
must provide for each consignment varies from one step to another. Yet, the process results in
requirements which are both inadequate and excessive, particularly where they apply to the
billions of e-commerce parcels:

The customs duty exemption for goods valued up to EUR 150 and no VAT exemption.
The customs duty exemption for low-value goods was enacted in 1983 and increased in
1991 and in 2008. A VAT exemption for imported goods also existed. Both were justified
in the excessive administrative burden for charging low customs duties or VAT on low
value goods. The Council decided to eliminate the VAT exemption for low-value imported
goods and to provide a One Stop Shop (IOSS) for e-commerce intermediaries selling
foreign goods to European consumers, allowing them to collect the import VAT at the
moment of sale instead of collecting it when the goods enter the Union market. To check
whether VAT was charged at the moment of the sale or needs to be collected at the border,
all parcels must be declared to customs upon arrival to the EU. According to the
Commission evaluation ("*) of the VAT rules, eliminating the VAT exemption for low
value imports has been a success. In the first 6 months, Member States collected EUR 1.9
billion in VAT and both the tax and customs authorities now have data on e-commerce
transactions. However, the difference between VAT and customs rules on e-commerce
renders the system very complex for all involved (VAT applicable on all goods, customs
duties applicable from EUR 150; VAT collected and declared at sale by platforms but
checked at arrival when postal and express operators declare the goods to customs).

"

See Commission Staff Working Document impact assessment report accompanying the proposal for a Council directive
amending Directive 2006/112/EC as regards VAT rules for the digital age (SWD(2022) 393 final).
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Platforms complain that VAT is sometimes charged twice. Express couriers and postal
operators argue that they must declare goods for which they have no data because they are
not part of the original sale. Consumers often refuse the goods because postal operators
charge an unexpected fee for compliance with customs formalities. (*°) Customs complain
that their IT systems cannot cope with the volume of declarations and that it is not worth to
check whether the parcels are artificially undervalued below EUR 150 to claim a very
limited amount of duty to the consumer, or for which there is no customs duty to collect.

Difficulty to follow consignments in the EU: the UCC allows economic operators to
combine and replace the five steps of the import process. This responds to different
business needs (goods entering a Union port just for transhipment need different
information than those being placed in the Union market). The multiple options make it
very difficult for customs to follow the movement of the consignment in the Union.

Unclear responsibilities: the UCC allows several actors to provide the information in each
step. The carrier, the importer, the representative, the holder of the goods, the holder of the
procedure or even ‘any person able to provide the required information” may submit the
information. No operator bears the full responsibility for the entire supply chain, making it
difficult for customs to properly address non-compliance. Literature (") identified the lack
of clarity of the role of the declarant, who assumes responsibility for the financial
obligation, the customs duties, but leaves to the importer the responsibility for the non-
financial requirements, in line with the non-customs legislation (*’). In e-commerce, the EU
consumers having ordered the goods online become the declarants and the importers, even
if in most cases no duties are due because the goods are below EUR 150. Yet, the non-
customs legislation is not intended to impose compliance requirements on consumers and
generally the consumers are not providing the information to customs.

Rigid data format: By contrast, the UCC defines in exact detail in a unique format the
information to be provided at each step for each consignment. The UCC interim evaluation
signals the huge effort in harmonising the data requirements to facilitate the interoperability
of the IT systems across all Member States, the harmonised application of the rules, and
alignment with international customs data models. However, it also notes that traders
perceive it as an increasing burden because they need to update their systems and because
national customs authorities still require certain additional data elements. Furthermore, that
information is normally sufficient for customs to calculate the customs debt but not to
assess compliance with other requirements. For that purpose, essential data elements are
missing, such as the manufacturer and the supplier of the goods. Furthermore, the
combined nomenclature (CN), under which customs classify and identify goods based on
WCO international standards, is not systematically used for the definition and classification
of manufactured products in EU sectoral legislation. It makes it difficult to identify specific
products in customs procedures and to link CN codes with specific requirements applicable
to these products in non-customs legislation.

The ambiguous definition of the person responsible for the information, combined with the
rigid definition of the information to be provided often results in the poor quality of the
data that customs receive, as there is no certainty that the information is being required
from the operator best placed to have it. An example is e-commerce, where the postal or
express operator, on behalf of the consumer, informs customs about the value of the goods,

™)
()

A survey conducted by PostNord concluded that the clarity on the final price is an important factor when ordering goods
from outside the EU e-commerce-in-europe-2020.pdf (postnord.se)

Tom WALSH, European Union Customs Code, 2015, Kluwer, p.110. Frank HEIJMANN, Customs: Inside Anywhere,
Insights Everywhere, Trichis, p. 358.

(') Article 4 of Market Surveillance Regulation, for instance.
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based on information that the sender has given in the origin country. However, that foreign
sender has often not taken part in the original transaction between the European consumer
and the EU-based e-commerce intermediary so it might provide a lower value.

- Finally, for some steps, the UCC does not clearly define the consequences of not providing
the information. This is then entirely left to the Member State’s legislation ("®) and
introduces an important element of distortion in the Customs Union. Part of the UCC
solution to that problem is a “reward” to reliable traders, the AEOS. These trustworthy
traders enter a partnership with customs to have access to simpler customs procedures in
exchange for carrying out certain tasks. However, monitoring their compliance has become
challenging, as revealed by the UCC interim evaluation (section 2.2.).

These mismatches make the customs authorities’ task to collect and protect difficult. To
balance needs and resources, the UCC requires the Member States to base their controls on
automated risk management. The Member States must therefore carry out risk management
and decide what to control and they do so based on national systems and national data, without
an EU-wide perspective. According to the UCC, the Commission’s role iS to prepare common
risk criteria in legal implementing acts, operating some IT systems, and sharing risk
information. The Commission may also organise common priority control areas.

By contrast to the entry process, the UCC exit process is simpler. It requires economic
operators to provide the customs authorities with information on goods exiting the Union on
only two steps: (i) the exporters must provide customs with certain information once it is
known that the goods are to exit, so that customs can react if necessary and (ii) the carrier must
inform about the exit of the goods from the Union.

Finally, the efforts in harmonising rules have resulted in rigidity for crisis management. For
instance, during the COVID crisis, most Member States were allowing operators to defer the
payment of taxes without guarantees except for customs debts, because the UCC often requires
a guarantee for referral and does not foresee any “force majeure” clause.

(it) Fragmented and complex customs digitalisation

Access to all relevant data to exploit it by cross-checking using artificial intelligence is a major
objective pursued in all domains by governments and companies, empowering them to trace
behaviours and habits and further adapt their strategies. Big data is today driving the digital
revolution.

Customs is a pioneer in digitalization. From 2003, () there is the ambition of creating a
simple and paperless environment for customs and trade. Today 99% of traders’ information to
customs is digital and customs systems react automatically, in less than 5 minutes for 87.3% of
the cases.

As mentioned above, one of the main goals of the UCC is to complete this achievement by
requiring a fully electronic environment for the customs authorities and economic operators, to
complete customs formalities via the deployment of a number of electronic systems. While

("® According to the UCC, Member States must foresee effective, proportionate and dissuasive penalties for failure to comply
with the customs legislation.

("°) The Council Resolution introducing a paperless environment for customs already called on the Commission to draw a
multiannual aiming at creating a European electronic environment. The same principle is in the Decision on electronic
customs in late 2008 [Decision No 70/2008/EC of the European Parliament and of the Council of 15 January 2008 on a
paperless environment for customs and trade (OJ L 23, 26.1.2008, p.21)]. The Modernised Customs Code (MCC) also
required electronic customs (Regulation (EC) No 450/2008 of the European Parliament and of the Council of 23 April
2008 laying down the Community Customs Code (Modernised Customs Code) (OJ L 145, 4.6.2008, p. 1-64)]. The MCC
was recast into the UCC to adapt it to the Lisbon Treaty.

Page 22 /291



originally foreseen to be completed by 2020, the date for final delivery of the UCC IT systems
has been postponed to 2025 due to delays in implementation both at Commission and Member
States level, linked to the complexity of the developments. Both the ECA (®%) and the
Commission (%) found that the ambitious tasks proved more complex than initially envisaged,
due to their decentralized nature, the lack of resources and the changing scope in projects.
However, once implemented, the UCC IT systems will significantly improve the customs
electronic environment, particularly for economic operators active in various Member States.
While in 2022 an economic operator wishing to complete the formalities for the
aforementioned entry and exit processes throughout the Union needs connection to national
189 IT systems, in 2025 it will ‘only’ need 111 connections, a decrease of 41%.

This figure shows that the UCC digitalization model, while bringing significant benefits and
being therefore necessary to complete, remains complex and fragmented. The model has
contributed to the poor data quality for customs to fulfil its mission, to the divergent
implementation of the customs rules and to high businesses’ administrative compliance costs,
as follows:

— The UCC foresees a specific, normally national, IT system for each step of the process that
was illustrated in figure 1. Those national IT systems are not necessarily interconnected,
not even within one Member State. Operators have therefore limited (if any) possibilities to
save in compliance by reusing the data on a specific consignment for several steps.

— [Economic operators provide the information on several national IT systems, which are
similar but not identical. For operators, there are 27 separate customs IT environments,
even if there is only one Customs Union. A notable exception is the Commission-built IT
system to provide the pre-loading and pre-arrival information, Import Control System or
ICS2, which provides a unique trader portal for the entire Union. The Commission has also
built a series of trans-European systems to connect the national interfaces to enable
operators to complete some formalities from a single location (one stop shop). However,
until all national interfaces are updated in 2025, the operators will not perceive that benefit.

— The national IT systems produce national databases. Therefore, neither the Member States
nor the Commission have an overview of the consignments or the operators for risk
management purposes. Member States conduct their risk analysis based on national data.
The Commission has no access to those data, not even to the data stored on the trans-
European systems that the Commission has built and manages. The exceptions are the
statistical collection of trade data called ‘surveillance’ and a secured system to exchange
information on specific risks (CRMS). (¢?)

— Maintaining and managing these 27+1 parallel IT environments is costly for the EU and
Member States. Any change or adaptation is lengthy, requiring a minimum of 2 years.

— From a personal data protection point of view, the UCC digitalisation model was in line
with the spirit of Directive 95/46/EC (%), but it has shown its limits under the new
paradigm established by the General Data Protection Regulation, where obligations for data
controllers and processors are more detailed, and the exercise of data subjects’ rights is
fully harmonised.

(8%) See European Court of Auditors Special Report No 26/2018: A series of delays in Customs IT systems: what went wrong?

(1) Regulation (EU) 2019/632 of the European Parliament and of the Council of 17 April 2019 amending Regulation (EU)
No 952/2013 to prolong the transitional use of means other than the electronic data-processing techniques provided for in
the Union Customs Code (OJ L 111, 25.4.2019, p. 54).

(82) The data are in Annexes 23-01, 23-02 and 23-03 of the UCC Implementing Act.

(%) Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals
with regards to the processing of personal data and on the free movement of such data (OJ L 281, 23.11.1995, p. 31).
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— The IT systems were conceived with the financial role of customs in mind. The
information therein is therefore sufficient to calculate the customs duties, but it is not
adequate for enforcing the non-financial requirements. The EU Single Window
Environment for Customs initiative intervenes in this area, by ensuring that certain Union
non-customs systems (agriculture, for instance) are made interoperable with national
customs systems and that information on the compliance of non-customs formalities is
exchanged between them. However, such intervention is strongly dependent on how the
sectoral policy is designed, including whether IT tools exists. In addition, the EU Single
Window Environment for Customs does not deal with risk management and the associated
identification of priorities of controls.

(iii) Fragmented Customs Union governance structure

The governance of the Customs Union is largely unchanged since its creation in 1968. There
has been no significant evolution in its strategic and operational management, making it less
able to face current and future challenges.

The responsibility for the implementation of the customs legislation is shared between the
Member States and the Union. The Lisbon Treaty established that the Customs Union is an
exclusive competence of the EU and that the internal market is a shared competence.
Therefore, the EU has exercised its competences by adopting a common legal framework, the
Union Customs Code (UCC).

Member States implement the customs rules and processes. (3*) The Commission is
empowered to adopt, subject to a positive opinion from the Member States in the Customs
Code Committee, implementing acts to establish more uniform conditions for the
implementation. The Commission also has the power to adopt delegated acts following
consultation of Member States in the expert group with the scrutiny of the Council and the
European Parliament. (%)

The Customs Policy Group, an expert group composed of the directors general of national
customs administrations, advises the Commission on strategic customs policy issues, and
facilitates the exchange of views between the Commission and the Member States on customs
policy; it is not a decision-making forum. (8%) In the Council, the Customs Union Working
Party, beyond its legislative role, meets regularly though not systematically in the formation of
customs directors general (the so-called ‘High-Level Working Party’ on Customs or HLWP) to
discuss governance matters.

The aforementioned legal and legislative process and strategic fora have proven insufficient to
achieve a ‘real’ Customs Union in which legislation is applied uniformly by all Member States
and risks are equally covered wherever the goods enter or leave the customs territory based on
common, coordinated action. Additional policy and governance instruments have therefore
been put in place for better operational coordination and cooperation, and to support more
uniform implementation of the rules on the ground:

(%) Pursuant to Article 291 TFEU, Member States remain responsible for implementing and applying legally binding Union
acts, including the customs legislation. That same provision allows that Union acts empower the Commission to adopt
implementing rules where uniform conditions are needed for implementing Union legislation. This is often referred to as
‘Comitology’.

(%) Register of Commission expert groups and other similar entities (europa.eu).

(%) See Commission Register of Expert Groups, code E00944.
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— The Commission develops guidance and coordinates the sharing of risk information but is
limited by the powers conferred to it in the operational domain and by the lack of “critical
mass’ (87) for performing these tasks.

— The Customs Control Equipment programme, (2) provides financing to equip the customs
offices with detection control equipment at the border. The Commission is entrusted with
the implementation of the programme.

— The Customs programme for cooperation in the field of customs (%%), also provides
financing to facilitate and enhance customs cooperation between national customs
authorities, and to build their administrative, human and information technology (IT)
capacity. The Commission is entrusted with the implementation of the programme. Part of
the fund is used to finance Expert Teams, a structured form of enhanced operational
cooperation on a thematic or geographical basis. Participation is however voluntary and
therefore concerns only interested Member States. Expert teams are further limited by their
lack of administrative and legal status and are not competent to take decisions on
participants. Finally, the administrative and budgetary management is a significant burden
for Member States. Despite these limitations, the positive and tangible results of several
expert teams have shown the Customs Union would benefit from more and better organised
operational coordination and cooperation. The Customs Eastern and South-Eastern Land
Border Expert Team (CELBET) (*®) made progress on a common approach to risk
management, joint controls, border crossing points’ diagnostics, common training and
centres of excellences, and cooperation with border guards and neighbouring countries.
Considering the limitations inherent to expert teams and driven by their positive
experiences within CELBET, the customs Directors General from the 11 participating
Member States unanimously called for the creation of an EU customs agency in November
2021.

Overall, the current governance structure is not fit for purpose. De facto, the Customs Union is
managed by means of legislative and non-legislative tools that are not designed for that scope
and making it difficult to adapt the customs systems and procedures in cases of crisis. A
political prioritisation of areas for common, coordinated action in risk management does not
exist. Priorities are determined mainly at national level, according to national political
preferences, and not following a Union approach required for a homogenous enforcement of
the rules and an appropriate protection of the Single Market by Customs. Over time, the
multiplication of committees, expert groups, project groups and expert teams dealing with
customs matters has resulted in a major co-ordination challenge, further fragmenting the
governance. There are many layers of customs activity but there is no strategic coherence. The
operational management of the Customs Union is not coordinated and depends on the
willingness of Member States to cooperate.

(®") In this context, critical mass means sufficient operational experts with the tools and mandate to organise and drive
delivery of operational results; to bring the necessary step change in operational approach to “get things done”.

(®) Regulation (EU) 2021/1077 of the European Parliament and of the Council of 24 June 2021 establishing, as part of the
Integrated Border Management Fund, the instrument for financial support for customs control equipment (OJ L 234,
2.7.2021, p. 1).

() Regulation (EU) 2021/444 of the European Parliament and of the Council of 11 March 2021 establishing the Customs
programme for cooperation in the field of customs and repealing Regulation (EU) No 1294/2013 (OJ L 87, 15.3.2021, p.
1).

(*) https://www.celbet.eu/
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2.4 How likely is the problem to persist?

A number of actions foreseen in the Customs Action Plan will have a certain positive effect
towards 2025. The Union Customs Code includes a simplification for trade that is still under
development (centralised clearance). Furthermore, the Customs Action Plan has successfully
implemented the Customs Control Equipment Instrument, the interoperability study for law-
enforcement, and the EU Single Window environment for customs. They all bring some
improvements and are included in the dynamic baseline (section 5.1) against which the current
initiative will be evaluated.

However, the previous sections show that the problems derive from structural elements of the
Customs Union. The divergence between Member States has its roots in the national
responsibilities for parts of the Customs Union, without an EU perspective. The fragmentation
of data is directly linked to the approach to IT systems and to the individual customs processes.
Despite the consistent efforts to ‘act as one’, the cooperation between customs authorities has
not reduced the divergent operational implementation. The cooperation with other authorities
remains inefficient, and predominantly at national level. More effort in the same system does
not bring a solution. The independent Wise Person Group similarly concluded in 2022: There
is a need for systemic change both in terms of Customs processes and in putting more Union in
the European Customs. This is today an urgent matter of strategic sovereignty and reinforced
resilience.’

The trends identified in the foresight report affecting the work of customs in 2040, such as
larger trade volumes, increasingly complex non-customs regulatory environment for products,
growing use of technology and enlarged access to, use and analysis of data implying new skills
for customs officers, do not align with the current capacity of customs.

The urgency becomes also visible in the dramatic increase of declarations. And while the
number of controls increased, the proportion of goods controlled dropped. In July 2021, a new
customs reporting obligation on e-commerce became applicable. This made a trend visible that
is confirmed by two different reporting systems:

Figure 4 Evolution of customs declarations (2016-2021) — Source DG TAXUD®
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On the left hand, the statistical reporting in the ‘Surveillance 3° system shows that the number
of declarations (orange) surges with the new reporting obligation for low value parcels in July
2021 from 35 million to over 100 million. It further shows this increase is not caused only by
the overall increase in trade (blue). On the right hand, the internal reporting of customs
administrations under the ‘Customs Union performance’ project shows the increase in
declarations for one customs officer on average. The increase is steadier because of the
reporting decisions in each Member State. For the year 2021, the blue line visualise the
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additional challenge e-commerce presents for customs supervision and compliance with both
the financial and non-financial rules. The red line makes it apparent that e-commerce adds to a
trend of an already increasingly strained customs system.

Without addressing the customs processes, the IT customs environment and the governance,
the current difficulties customs have in performing their duties are thus likely to increase
significantly.

PROBLEM TREE

Problem tree — Source DG TAXUD
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3. WHY SHOULD THE EU ACT?

Article 3(1) TFEU establishes that the Customs Union is an exclusive competence of the EU.
This carries the consequence that only the Union can legislate and adopt legally binding acts.
The Member States can do so only if empowered by the Union or for the implementation of
Union acts. In addition, the internal market is a shared competence pursuant to Article 4(2)(a)
TFEU. In shared competences, the Member States can adopt legally binding acts only where
the Union has not exercised its competence. In the customs area, rules regulate the Customs
Union (tariff, quotas and alike) and the internal market (i.e., abolition of internal frontiers and
achievement of free movement of goods). For that reason, the Union Customs Code (UCC), is
based also on Article 114 TFEU. In either case, to the extent the EU has exercised its
competences by adopting common rules, Member States are precluded from adopting their
own customs legislation. Any revision of that framework should therefore occur at Union level.

The UCC is based also on Articles 33 and 207 TFEU, according to which, the European
Parliament and the Council, acting in accordance with the ordinary legislative procedure, take
measures in order to strengthen customs cooperation between Member States and between the
latter and the Commission. In addition, Article 207 gives the European Parliament and the
Council the right to adopt measures defining the framework for implementing the common
commercial policy. Given the broad scope of the initiative as described in the above sections,
the revision of the UCC will include trade facilitation and supervision aspects that go beyond
the cooperation between customs authorities, in accordance with the applicable international
framework for trade policy with third countries.
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However, the common rules and processes established at EU level in the UCC must be
implemented by Member States. As previously detailed, the existing framework has
encountered problems in terms of uniform implementation and harmonisation, generating a
fragmentation of processes, practices and approaches that puts the Customs Union at risk. Such
fragmentation and related consequences cannot be solved at national level. A revised,
comprehensive, and detailed set of rules ensuring that customs can act as one and implement
the rules in the same way is necessary.

4, OBJECTIVES: WHAT IS TO BE ACHIEVED?

4.1 General objective

Customs is the only comprehensive capability of the EU to supervise international supply
chains and all goods crossing the external borders. The customs authorities supervise the flow
of goods in and out of the EU for ensuring compliance with a broad range of requirements
across different policy domains. Customs authorities are therefore at the centre and the
guardians of the Single Market. After being cleared in one Member State, goods move freely
within the Customs Union. As a result, the Customs Union is only as strong as its weakest link.
The proposed reform aims at ensuring a framework that better allows customs authorities’
action across all the EU, to act as one, to be effective in identifying and stopping non-
compliant goods and customs duties avoidance and efficient in carrying out those controls with
the lowest possible burden both for the authorities and for trade.

The general objective captures the inherent need to achieve the right balance. Firstly, customs
need to efficiently and effectively protect the Single Market, citizens, and values of the EU
by ensuring compliance with a dramatically increasing series of non-financial requirements.

Secondly, customs need to ensure proper, effective and timely collection of customs duties
and taxes due. This includes deterring customs fraud and undervaluation and thereby
preventing the loss of revenue for both the EU budget and the Member States.

Finally, customs should facilitate legitimate trade as this contributes to growth and prosperity
in the EU. It is vital that the flow of legitimate trade is not unduly disrupted. Customs
processes and rules must ensure that all traders - including SMEs — can comply with the rules
as smoothly as possible. The framework provided by the Customs Union must achieve the right
balance between ensuring effective controls across all the various types of risks and facilitating
legitimate trade with as little cost and administrative burden as possible.

4.2 Specific objectives

The way in which the reform can help the Customs Union better achieve its overall objectives
can be decomposed into 5 specific objectives of equal importance and weight:

SO.1. Strengthen EU customs risk management. Customs are able to correctly decide
whether to stop a good from entering the EU when they have sufficient and timely information
available. The system must be able to build on its experiences to stop similar goods from
entering the Single Market at another time or through another entry point. Customs
intervention must therefore develop risk management of the whole supply chain in real time,
with an EU perspective, through the analysis of risks and threats in a constantly updated way
and identify the measures and controls to be performed at the border crossing points of entry
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and exit of the EU territory. A solid co-operation framework with authorities responsible for
other policy areas, and with international trading partners is necessary for this purpose. This
will also help better manage current and future crises in a world marked by increasing
geopolitical tensions.

- For financial risks, this will allow customs to identify fraud and undervaluation, and
improve duty collection.

- For non-financial risks, this will improve the customs contribution to enforcement of
prohibitions and restrictions and contribute to EU safety and security.

SO.2 Reduce the administrative burden and simplify the procedures for traders,
consumers, and customs authorities, without jeopardising effective customs supervision.

SO.3 Ensure a level playing field between e-commerce and traditional trade as regards
customs, in line with the VAT rules.

SO.4 Enhance access and use of data for strategic customs action. Ensuring timely and
flexible data management will support better risk management, better crisis response, better
measurement of the Customs Union performance and simpler rules for trade. Customs attention
must shift from individual consignments, towards the global supply chain to identify problems
and risks. Building intelligence from connecting the supply chain data will help strengthen
customs supervision and customs risk management. A data-driven approach is needed, to
place the emphasis more on the collection of first-hand data from commercial systems, web
platforms and other sources, and to reduce reliance on third-party declared data. Customs need
to access and tap into the wealth of data from all types of sources, in a centralised way and
orchestrate uniformly the use of data for the Customs Union to act as one.

SO.5 Enable the Customs Union to act as one by ensuring effective EU-wide protection,
irrespective of where the good crosses the border and adopting EU-wide approaches that are
more than the sum of individual national efforts. A strong, uniform mechanism and response to
crisis needs to be established.

4.3 Intervention logic

Problems Drivers Key Choices Options Specific Objectives
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5. WHAT ARE THE AVAILABLE POLICY OPTIONS?

This Impact Assessment evaluates four different reform options with an increasing degree of
ambition. In designing policy options, it is important to recall that the UCC provides a
complete Customs Union ecosystem. It provides in detail for how the Customs Union works,
with the rights and obligations of private and public sector stakeholders and with the processes
that are needed to handle and supervise goods moving to, through and from the EU. The
reform objectives are inter-dependent, and the reform options must be systematically coherent.

For these reasons, the options are mapped, identified, and assessed as viable reform packages,
taking account of how the measures taken would work together. Each package addresses the
problems, drivers and objectives identified (in a different manner and to a different extent).

Three major policy choices will largely determine the extent to which the Customs Union
gets the desired capacity to collect, protect and simplify as one. These provide the major
structural elements (building blocks) around which options are packaged. They are:

- To what extent should customs processes be reformed? The choice is between
continuing the processes in the baseline or changing them as a starting point for the rest
of the reform. Although the principles for reforming the customs processes are similar
in every option, the way they are implemented varies depending on the other two policy
choices (data management and governance). The reformed customs processes can only
be implemented to the full extent, if they are accompanied by a centralised approach to
the collection, use and processing of data (O3, O4). In case centralisation of data is not
implemented, these components will be less effective as explained in section 6 (O1,
02).

- To what extent should the customs data management approach be reformed? Data
management addresses how information is provided, stored, analysed, and used to drive
customs operations. In the current decentralised approach, every Member State
develops its own IT solutions for the different declarations, in line with common
criteria for interoperability. A new approach to customs processes requires a better
analysis and use of customs data. An important policy choice is whether to build these
capacities individually in national systems (O1, O2) or together in a centralised Data
Space (03, 04).

- To what extent should the governance of the Customs Union be reformed?
Different possibilities to strengthen ‘acting as one’ are considered in the reform:

o Strengthen the existing governance model based on cooperation (O1)
o Introduce an EU Authority for the Custom Union (02, O4)
o Strengthen the role of the Commission (0O3)

5.1 What is the baseline from which options are assessed?

This impact assessment builds on a dynamic baseline, which assumes that both the ongoing
implementation of the Union Customs Code IT systems and all the Customs Action Plan are
completed by 2025.

The Commission’s Customs Action Plan (CAP) adopted by the College in 2020,
acknowledges that despite the major modernisation of EU customs legislation in 2016 (the
UCC), there is evidence of problems and warned that ‘there are great risks of losses of
revenues for the EU budget, of threats to the safety and security of EU citizens, and of
excessive burdens on legitimate trade, if action is not taken to reinforce the activity of national
customs authorities across the EU.” () The CAP precedes, prepares and announces the

(®Y) customs-action-plan-2020_en.pdf (europa.eu), p.1.

Page 30 /291


https://taxation-customs.ec.europa.eu/system/files/2020-09/customs-action-plan-2020_en.pdf

reform. It points towards the main areas where legal change would be needed and brings
forward in parallel some practical actions within the current legislative limits (Overview in
Annex 9.1).

Indeed, in 2025, if nothing else changes, the problems and drivers are likely to persist (see
section 2.4) and customs will have difficulties to perform the increasing list of tasks, in a more
and more complex world. While customs managed to cope in recent crises, like the UK
withdrawal, the Covid-19 pandemic, or the Russia invasion of Ukraine resulting in sanctions
against Russia and Belarus, it is not guaranteed that a future crisis situation can be handled.

In the baseline, Member States carry out risk management in national systems and with
national data, without an EU-wide perspective. The Commission role is to provide common
risk framework. The customs processes, data management and governance in the baseline are
described in the drivers in section 2.3. Member States and the Commission complete the UCC
IT systems and need to maintain and constantly update them. The Member States, the
Commission and the economic operators will therefore continue to incur in a series of
administrative costs that are further detailed in section 6.

Box 2 — Baseline and timeline of the customs reform

In the baseline, the UCC IT systems are completed as foreseen by 2025, and continue to operate with
associated costs. The Customs Action Plan is implemented by 2025. All options proposed below are
implemented in three phases. The exact years are specified for every option in the assessment.

2023 2025 20XX

uccIT Complete Operation of UCC IT systems

system implementation
Customs Gradual integration
Action Plan Planned actions and phase-out of
UCC IT systems
action 17 build on other actions

Customs Negotiation

5.2 Description of the policy options

5.2.1 Option 1: A package of simpler processes

General considerations

The key customs process components to be considered, in view of the reform objectives, are:

e The process steps as such, and the extent to which these could be reduced or simplified
(see further the baseline analysis in Annex 5, section 1)

e The roles of the different trade actors, and how they fit with compliance responsibilities
(see further Annex 5, sections 2.5 and in an operational view, section 2.7)

e The way data is provided and used for effective customs supervision
e Specific process treatment for more reliable operators
e Specific process treatment for e-commerce flows of goods

e The way in which penalties are applied across the EU to deter non-compliance
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An important consideration for this analysis is the interdependence of each component above.
Any valid option has to address the elements together.

As regards process steps, the relevance of each step was re-examined. Account was also taken
of the commercial reality that any supply chain involves certain actors, including carriers (with
various level of subcontracting), and principals (importers, exporters), which have different
business roles and possess different information in the normal course of their business. It is
also to be noted that supply chains are diverse, with different features depending on the modes
of transport used and on commercial choices. Global postal traffic, for example, has some
specific roles for origin and destination postal offices, which are not found in other supply
chains. Deep-sea maritime traffic has its own distinctive features, including layers of
subcontracting of transport, routings involving calling at several EU and non-EU ports, and de
facto integration of port community systems in customs compliance. Any remodelling of
customs process needs to enable operators to clearly discharge their responsibilities, across a
diversity of commercial practices. A given carrier needs to know, for example, whether it is
carrying goods which have not been released to free circulation, and to know unequivocally
when its accountability to customs passes to the next carrier in the chain. Customs likewise
need to know who is responsible for goods at a given moment. This means that the approach to
simplifications must enable communication to some degree between customs and the different
operators at the relevant points in the supply chain, so that all actors can fulfil their role and
always know who is responsible to customs until the goods are released to the market.

As regards roles, a weakness in the current system is that the persons accountable to customs
for each process step are not necessarily the persons best placed to fulfil substantive
compliance obligations. The commercial reality is that the persons who motivate the traffic
(exporters and importers) are best placed to assume responsibility for financial and non-
financial compliance. Alternative roles, including the current “declarant” role or the carrier
role, have greater difficulty in fulfilling this responsibility in so far as they do not have full
insight to the commercial transaction. In light of the objectives of the reform, the most
appropriate change at the level of roles is to attribute compliance responsibility to importers
and exporters in the first instance (while providing for default responsibility for intermediaries
in specific scenarios such as transhipment to ensure that the responsibility as such is always
covered). This change would also open the door to further simplification. As the importers and
exporters are also in possession of the information necessary for substantive compliance, and
could account for some aspects (such as duty payment and certain product compliance
requirements) on a full supply chain basis, it is possible to consider alternative compliance
approaches, and place much less reliance on the provision of detailed declarations for all
compliance issues at every process step.

Regarding the modalities for provision of data, the issue is partly formal (the regulatory
requirement as such) and partly operational (commercial practices and the existing legacy of
information environments). From the formal perspective, it is possible to provide for a
rebalancing of information provision obligations, to match information requirements, in terms
of scope and timing, better with who can and should fulfil them. It is also possible to require
that information, once submitted, should be re-used in all customs processes across the EU.
The extent to which this can be offered, and the relative costs and benefits of offering it in a
transnational environment where different national customs authorities and trade have to
communicate across the flow of goods, depend strongly on the available IT systems. To give a
concrete example, if a carrier provides information to the customs office of first entry to the
EU, that information is not going to be available to other offices and used in other processes
unless the IT systems exist to make it so. One approach is to rely on current national systems to
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be developed to handle this. Another approach is to provide for a single data entry point for
traders which supports the re-use and integration of data.

Regarding reliable operators, consideration was given to different approaches. The first key
ingredient in any future formula is the way in which reliability is demonstrated. Here, the
options are essentially to strengthen the existing system, by further clarifying the way in which
compliance assurance is provided and enhancing monitoring, or to introduce an alternative or
complementary approach based more on transparency and accountability. The second issue is
the nature of the benefits which can be offered, in the areas which have a business relevance,
i.e. procedural burden, facilitation of controls and provision of financial guarantees. A third
aspect is the practical understanding of the existing scheme (AEQO) and in particular its use as a
badge of trust between traders and for purposes of international mutual recognition agreements,
currently limited to ‘AEO S’ (recognition for security and safety purposes). Each option needs
to present a balanced package. In addition, each option needs to ensure that overall, the
customs supervision remains effective.

In that light, it was considered whether it would be possible to exempt reliable traders from
providing any data in the supply chain. A complete exemption in respect of their supply chains
would not be possible as this would open the door to their exploitation by organised smuggling
groups without any possibility for customs to target their controls on such traffic. The
necessary balance on this procedural aspect could be obtained however by ensuring a minimum
provision of advance cargo data and consignment identification as such by carriers, and
connecting this with reliable importers. This would enable a greater shift in the information
provision burden of importers away from the supply chain, and should apply in all options.

Regarding e-commerce, the essential process issue is how to include e-commerce flows in the
scope of customs duty and customs supervision measures. Options could include requiring
consumers, postal operators, carriers, or e-commerce intermediaries to provide additional
information and take responsibility for ensuring compliance both financial and non-financial
requirements. Involvement of tens of millions of consumers in provision of customs duty
calculations or demonstration of compliance with product standards would be undeliverable in
practice. Involvement of transport intermediaries in substantive compliance is possible in
principle, but their access to the underlying commercial transactions in practice is insufficient
and is demonstrated by the shortcomings inherent to the constraints of the current rules where
customs declaration requirements are based on the information available to these operators
(notably postal operators and courier companies). E-commerce intermediaries (notably,
platforms) are best placed to assume responsibility as they have both a substantive role in
determining what is imported or exported, and the depth of commercial data necessary to
identify the goods for fiscal and non-fiscal compliance purposes. In so far as they act on behalf
of third party vendors, it is reasonable nonetheless (and consistent with other EU policy
measures) to expect that they would use the technical means at their disposal to respond to
advice which public authorities may provide regarding non-compliant supply chains which use
their services. E-commerce intermediaries do not always possess full supply chain information
however — in this respect, the role of transport intermediaries remains important, both in
providing supply chain information to customs, and handling practical interventions such as
operational controls. Again, consideration of the commercial reality limits the practical options.
The viable policy options need to take as a common principle that compliance responsibility is
attributed to e-commerce intermediaries, and that transport intermediaries will continue to
provide supply chain data to customs and facilitate customs controls and risk mitigation
measures within their capacities.
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Taking the above considerations into account, it would not be appropriate or realistic to attempt
to present and assess options for each process element independently. The approach taken in
this assessment is to prepare coherent, viable packages integrating changes in processes, the
information environment and governance, taking account of interdependencies.

A final consideration is the approach to penalties for non-compliance with customs
legislation. Variations across the EU in the approach to administrative penalties in particular
could undermine in practice the improvements provided for in the revised legislation. For
example, it is not realistic to expect data quality to improve systematically if there are little or
no consequences for providing inaccurate data in some Member States and strong penalties in
others. Such variations also risk motivating distortion of traffic towards enforcement
environments which would be perceived as weaker. All options should therefore be
accompanied by a common approach to administrative penalties.

The first Option package - Option 1 - envisages a coherent reform addressing all the key
elements above. Given the commercial realities, the main choices would in fact be common for
all options, but their practical delivery would vary very significantly when they are combined
with additional measures for the information environment and the governance. In Option 1,
they are implemented within the existing governance structure and within the national IT
environments.

Customs Processes

As the reform aims to strengthen customs supervision and reduce the burden for traders, option
1 contains a package of changes to customs processes, to solve the identified main issues in the
customs processes in the UCC. This is at the heart of customs activities. They result from
requests put forward by the ECA, from the internal reflection and evaluation experience within
the Commission and strategic insights provided in the Wise Persons Group report. Key ideas
underlying the solutions proposed were discussed and welcomed in principle by the Member
States in different discussions. The processes are explained in detail in Annex 5.

The first issue identified is the multiplicity of steps in the import process explained in the
drivers. This option proposes to completely remove some steps in the import process to
make it more similar to the export process. The importer and the carriers would provide
information to customs before the goods arrive to the Union. Customs perform risk analysis on
the basis of that information and, once the goods have arrived, request a control only if
necessary. The operator would not need to systematically present the goods to customs or
provide information on the consignment several times. Customs would not need to accept
every piece of information from operators. By contrast, the obligation to provide certain
minimum pre-loading and pre-arrival information (advance cargo data) must remain.

The second issue identified was the lack of a single responsible operator per consignment.
Removing the role of declarant and clarifying the role of the importers and exporters
addresses this issue. Importers and exporters motivate the traffic of the goods and so they
become responsible for providing the information to customs, for paying the applicable duties
and taxes, and for ensuring compliance with other requirements. One operator per consignment
becomes the single liable person both for financial and non-financial risks. The carriers are
also key. They have essential information on the route, the means of transport, the loading and
arrival times and the weight of the goods. Customs needs that information and also needs the
carriers to be gatekeepers, to contribute to ensure that importers and exporters (and, if not
them, the carriers themselves) provide data on the consignments, and to support controls.

Page 34 /291



Additional information that is relevant for customs to fulfil its role is used for the risk analysis.
This includes cross-checking information with other competent authorities on specific risks.
Economic operators are required to share more information about their supply chains,
including on the manufacturer and supplier. Carriers are required to share information on the
container status. Specific information requirements in other EU legislation, for example a
digital product passport, would also be applied by customs and used for the risk analysis.
Furthermore, the framework for administrative cooperation with international trading partners
and the provision for the exchange of customs information are strengthened.

This links with the third identified issue, the impossibility to link the import process steps
and reuse the data. This option envisages that, once the importer or exporter provides data on
a consignment, the carrier is entitled to link its own information to the pre-existing data. The
importer or exporter would also be able to use the data on one consignment for a similar one
(or even beyond, see below possibilities for trusted traders). Customs would then have the
overview on the consignment. However, the implementation of this possibility depends
strongly on the digitalisation and governance model chosen in each option. Option 1 is based
on a decentralised digitalisation model (see below) so each national IT environment would
provide for the possibility to reuse data in its own way. The central level — in Option 1, the
Commission — would then have to play a role in coordinating the interoperability across
Member States, very similar to the baseline. By contrast, in options where there is either digital
centralisation (O3 and O4) or a central governance structure (O2 and O4), implementing the
reuse of data becomes easier.

The reuse of data is closely linked to another identified issue, that the UCC defines an
excessively rigid format for data. To address this, this option proposes to remove the regulation
of the data format from the UCC. This would open up the door to more flexible data formats,
keeping in mind that the data should be sufficiently structured and precise to allow that
customs carries out an automated risk analysis; it may be noted that ambiguous data can lead to
inefficiencies such as false positives (wasted interventions) or false negatives (missed risks).
Again, the implementation of this feature depends both on the digitalisation and governance
models chosen, as explained above.

This new model of customs processes puts e-commerce intermediaries and traditional traders
importing in bulk on a more equal footing with the following additional legal modifications:

— The customs duty exemption for goods up to EUR 150 has been identified in section 2.2 as
providing a competitive advantage to foreign retailers as opposed to EU retailers and in
section 2.3, as a source of complexity, uncertainty, and poor data in the completion of
customs formalities and as being prone to fraud. This option would eliminate the customs
duty exemption for goods up to EUR 150 and to the highest possible extent would align
the customs rules with VAT rules to address those problems.

— When it comes to responsibilities, under the current UCC rules the consumer is considered
the importer and therefore any customs action against parcels, be it for undervaluation or
for non-compliance of the goods with other non-financial requirements, has a very limited
impact. This option follows the VAT model and makes electronic platforms “deemed
importers”, requiring them to charge customs duties at the moment of the sale without
modifying Member States’ liability for the EU budget. If customs encounters a problem in
a parcel, customs can therefore act against the platform and investigate whether it concerns
an isolated case or a systemic problem. In addition, customs could contribute to enforce the
new rules on responsibility embedded in the Digital Services Act. The idea to make
electronic platforms liable for complying with customs results from discussions between
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the Commission with Member States and e-commerce platforms. (°®*) Making the e-
commerce intermediaries “deemed importers” and having them charging the customs duties
at the moment of the sale would align the customs treatment with the VAT regime for
distance sales. This would not change Member States’ responsibility for making available
the Traditional Own Resources.

Calculating the applicable duty is a complex task based on three factors of the good: (i) its
tariff classification among more than 1 000 codes; (ii) its customs value and (iii) its origin.
Applying this method in e-commerce would often result in a disproportionate administrative
burden and collection costs both for customs and businesses. To avoid this, option 1 proposes
to provide e-commerce intermediaries with the possibility to apply a simpler duty calculation
method based on only 4 different buckets (*3), each of them with a different duty rate.
Applying the bucketing system should not result in lower revenues than applying the standard
calculation but would be easier. To keep the approach simple, only goods subject to
harmonised excise duties (**) would be excluded from the facilitation. It would apply higher
duty rates than the standard ones in order to account for potential revenue losses resulting from
commercial policy measures such as from anti-dumping duty, countervailing duty, and specific
agricultural duties. In order to prevent the misuse of the approach that would only apply in
relation to goods sold directly to consumers in the EU, it would be necessary to introduce a
safe-guard mechanism that would allow the Commission to intervene if a systematic abuse is
identified. The bucketing system would be based on the erga omnes duty rates and does not
take into account the originating status of the goods. However, if the economic operator wishes
to benefit from preferential tariff rates by proving the originating status of the goods, he/she
can do so by applying the standard procedures. Canada successfully applies such a simplified
system since 2012 (**) and the Global Express Association refers to it as a benchmark in its
position paper on ‘Tax/Duty Collection on Imported Low Value Shipments (*°). Taking the
above elements together, the revised and simplified set of processes under this Option, for
‘standard’ operators, is depicted in Figure 5 below.

(°?) Customs 2020 Project Group on the Import and Export Customs Formalities related to Low Value Consignments and its
Subgroup on Platforms Register of Commission expert groups and other similar entities (europa.eu).

(%) The four potential buckets would be 4 buckets with respective ad valorem duty rates of 5% (e.g. for toys, games,
houseware articles), 8% (e.g. for silk products, carpets, glassware), 12% (e.g. for cutlery, electrical machinery)
and 17% (e.g. for footwear) and containing goods based on their 6-digit Harmonised System code number that remains a
requirement for pre-arrival cargo requirements under the legislative proposal for revising the Union Customs Code.
Goods having a 0% erga omnes duty rate would continue to benefit from zero duties.

(®%) Article 1(1) of Council Directive (EU) 2020/262 of 19 December 2019 laying down the general arrangements for excise
duty (recast) (OJ L 58, 27.2.2020, p. 4-42)

(%) See https://www.wto.org/english/tratop_e/msmes_e/canada_sept21_e.pdf

(96) See GEA PROPOSAL ON DUTY-TAX COLLECTION ON IMPORTED LOW VALUE SHIPMENTS.pdf (global-

express.orq)
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Figure 5 — Illustration of simpler customs procedures for a consignment on import - Source DG
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Another problem identified is the lack of penalties, which is compensated by a reward system
to trustworthy operators or AEO. This system however has proven difficult to monitor. To
address this problem, the package of simplification would modify the possibilities for trusted
traders:

AEOQ traders can operate under a trust and check approach if they have their electronic
system interacting with the customs’ systems on a constant basis and thereby allowing
customs to have access to all relevant data directly from the operators’ systems. They can
self-monitor the compliance of their goods and calculate and pay duties periodically,
without submitting transaction-based customs declarations per consignment. Pre-loading
and pre-arrival information per consignment would still be required but carriers could rely
on the information previously submitted by these trusted importers. Customs would be able
to perform risk analysis and check information on a continuous basis and request a control
whenever they estimate it necessary and even under certain conditions remove the traders’
ability to “self-release” goods. The quality, coherence and accuracy of the received
information will allow monitoring the operator’s trustworthiness.

In return for transparency and system-to-system exchange of information, the
trusted/ AEO+ operators would experience fewer and more targeted customs
interventions in the supply chain, when these are necessary. Furthermore, subject to the
prior agreement of the other competent authorities, these traders could carry out certain
controls generally performed by those authorities.

The existing possibilities to reduce guarantees for these traders would be enhanced.

The last three measures in the package are also intended to render customs processes easier but
focus on the customs authorities, as follows:
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— The UCC would be more precise on the cooperation between customs and other
authorities, opening up the possibility to agree on joint management criteria, to do joint
monitoring of trustworthy operators, to coordinate intervention, to set up a time-limit for
reacting to specific consignments, to address supply chains as a whole and to exchange
data. The implementation of these possibilities highly depends on the digitalisation and
governance model chosen in each option.

— The Commission would have proper access to data in national systems to get and process
some data in line with its role in risk management and for anti-fraud purposes but the core
of digitalisation rests with the Member States, as explained below.

— The UCC envisages a mechanism to address crisis scenarios, which would allow
moderation of the effect of some rules. In this option, the Commission would be entitled to
adopt an urgent implementing decision to explain those flexibilities.

Many stakeholders support simpler customs processes. The public consultation confirmed that
respondents 150 (77%) agreed with the need to simplify how information is provided to
customs and to reduce administrative burden and formalities. The majority of respondents also
strongly agree [132 (68%)] or tend to agree [26 (13%)] with making more use of commercial
information. ‘4 new partnership with trusted traders and other competent authorities for better
risk management, including reinforced advance cargo information’ was supported by 101
(52%) who strongly agree and 49 (25%) who tend to agree. Finally, enhancing co-operation
between customs and non-customs authorities (notably Market Surveillance Authorities, Law
Enforcement Authorities, Tax Agencies) was among the most supported elements of the reform
options with 106 (55%) strongly agree and 47 (24%) tend to agree.

These measures should be accompanied by a common approach to administrative penalties,
to ensure that these are used in an effective, proportionate and dissuasive manner across the
EU. This should take the form of a framework establishing a minimum core of customs
infringements and non-criminal sanctions, and include a common list of acts or omissions that
should constitute customs infringements in all Member States, and provide for minimum
amounts of pecuniary charges as well as the possibility of revocation, suspension or
amendment of customs authorisations. It should concern only non-criminal sanctions without
preventing Member States for providing for criminal sanctions. This framework will help
underpin the proper implementation of the revised processes, and will also help ensure that
perceived differences in national enforcement environments do not motivate distortions in
traffic flows. The common framework for penalties should apply in all options as an integral
part — this description is therefore not repeated. A common attempt to address customs
infringements and sanctions was considered in a proposal for a Directive in 2013 (*") but was
finally withdrawn by the Commission (%) because it failed to be adopted by the co-legislators.
*)

In the Reflection Group, Member States welcomed the exploration of different customs
processes, but asked for detailed explanations in the impact assessment. Participants converged
on the importance of risk management, including at a European level. The structural
cooperation with other authorities was considered with interest. The topic was further
discussed in the Customs Policy Group on 14.12.2022.

(°") Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on the Union legal
framework for customs infringements and sanctions, COM/2013/0884 final.

(%) Withdrawal of Commission proposals 2020/C 321/03 (OJ C 321, 29.9.2020, p. 37-40).

(®%) Only the European Parliament adopted a first reading position (European Parliament legislative resolution of 5 July 2017
on the proposal for a directive of the European Parliament and of the Council on the Union legal framework for customs
infringements and sanctions (COM(2013)0884 — C8-0033/2014 — 2013/0432(COD))
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The above-mentioned customs processes are also included in all subsequent options. They are
not repeated below unless a specific feature needs to be signalled. Some elements of the
processes described in option 1 will see the intervention of another actor in subsequent options
2 and 4: the European Customs Authority.

Data management

Digital and automated processing of information is necessary to handle the large amount of
goods entering and leaving the Customs Union every hour. In option 1, the simpler processes
as described above would require substantial changes to the national customs IT
environments. The advantage of having national customs IT environments is that each
Member State can adapt it to its specific needs, and the continuation of established links and
formats for exchanging information with other non-customs IT systems within one Member
State. The challenge is the interoperability of those national IT environments at EU level. The
fragmentation across different systems and capacities would continue to provide a challenge
for the EU risk analysis.

The national customs IT environments would need to ensure that the following functionalities
are available:

— submission of information by different actors in the supply chain. Capacity to connect
the different elements and recognize whether the information was already provided
elsewhere to overcome the fragmentation of data across the individual national
declaration systems;

— handling more data, as additional information on the goods, such as its manufacturer,
would be required to check compliance with non-financial requirements;

— handling of information provided by e-commerce platforms;

— be built around the data (as compared to the declaration process) to improve the
customs supervision and risk management;

— real-time comparison of data;

— exchange of data both between customs administrations and with other competent
authorities;

— international exchange of data with customs authorities in the country of export /
import.

Governance

In this option, the coordination of customs action would be strengthened within the existing
governance framework with the Commission, Council and Member States as main actors.

A mechanism that would involve Member States in deciding on a regular basis on non-
financial policy priorities for customs supervision and risk management would be set up. This
common focus could help streamline the approach of Member States in the areas of risk
management and controls. The operational implementation would however remain solely at
national level as would operational, real-time risk analysis and risk management, leaving room
for divergence in approaches.

Similar to the dynamic baseline, enhanced collaboration projects and expert teams would be
supported by the customs programme.
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Implementation timeline

The implementation of this option would be split in three phases. Y1 is the first year of entry
into force of the new legal framework (20 days after publication in EU Official Journal):

- Phase 1 (Y1-3) — Member States build the national IT solutions for e-commerce
reporting

- Phase 2 (Y4-8) — E-commerce intermediaries start reporting to national customs and
Member States continue adapting their IT environment to the new customs processes

- Phase 3 (Y9-11) — traders progressively start operating in the new national IT
environment

From Y12, all traders operate in the new national IT environments and can apply the new
processes.

5.2.2 Option 2: An EU Customs Authority for coordination

In option 2, the Customs processes and data management would in essence be as described
in option 1, but an EU Customs Authority would coordinate their implementation, leading to
more synergies.

Governance

In addition to the current actors in the baseline and option 1, a European Customs Authority
(‘the Authority”) in the form of an EU agency would be introduced (Annex 8).

Similar to Option 1, non-financial policy priorities for customs supervision and risk
management would be introduced. The implementation of the priorities would however be
done by the Authority and Member States. While Member States would continue to do risk
analysis in their national IT environments, the Authority would support and coordinate the
approach of Member States in the areas of risk management and controls. The Authority would
further conduct preparatory work for the Commission for the prioritisation exercise. The
Authority would prepare crisis response protocols and procedures that it would activate on
political and policy demand and would support the Member States in their delivery, monitoring
the results. The Member States would be involved in the Authority.

The Authority would coordinate cooperation between the Member States, define a common
content of training and uniform implementation of rules, including guidance on processes and
working methods and common interpretation of classification, valuation and origin. The
Authority would exploit the legal possibilities of cooperation between customs and other
authorities. The Authority would conduct performance measurement activities for the Customs
Union.

In addition, the Authority would support the deployment of the funds of the expected future
successors, including the activities related to the maintenance and operation of the EU IT
systems connecting the national customs environments, and the Customs Control Equipment
Instrument (CCEI).

It may be noted that, the tasks for the Authority in this option would be more limited than the
operational Authority in option 4.
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Implementation timeline

The implementation of this option would be split in three phases. Y1 is the first year of entry
into force of the new legal framework (20 days after publication in EU Official Journal):

- Phase 1 (Y1-3) — Member States build the national IT solutions for e-commerce
reporting. The Commission undertakes some preparatory activities to form the EU
Customs Authority.

- Phase 2 (Y4-8) — E-commerce intermediaries start reporting to national customs and
Member States continue adapting their IT environment to the new customs processes.
The Authority progressively recruits and starts functioning.

- Phase 3 (Y9-11) — traders progressively start operating in the new national IT
environment. The Authority is fully functional.

From Y12, all traders operate in the new national IT environments and can apply the new
processes. The Authority is fully functional.

5.2.3 Option 3: A central EU Customs Data Space, managed by the Commission

The Customs processes would in essence be as described in option 1, but the introduction of
an EU Customs Data Space facilitates their application, particularly for the trust and check.

Data management

In line with the overall Commission strategy for data (*°°), the Commission would build and
manage a Customs Data Space. A Data Space is an integrated set of interoperable electronic
services for collecting, processing and exchanging relevant information. It is secured and
allows data sharing by a set of stakeholders, including raw data and non-harmonised formats,
matching them and producing results that can be used for different purposes, including risk
management and performance measurement. (For further details, see Annex 7 section 4.4).

The Data Space would facilitate the collection of information from different sources along the
supply chain (manufacturers, insurers, carriers, importers). It would use the information for
improved customs risk management, which is the very core of customs supervision. This
engine would operate 24/7 in real-time and be supported by modern data analysis tools and
artificial intelligence. It would facilitate the exchange of information with other relevant actors.
It would allow for better cooperation, both between customs administrations and with other
competent authorities. It would enable information exchange and access between customs
authorities, the Commission services (including OLAF), economic operators and other
authorities according to their role, while respecting data protection. The real-time comparison
of data is of particular importance for the supervision of non-financial risks.

In practical terms, the Data Space consists of a legal framework, which clarifies access rights
and obligations. A technical framework that specifies how different actors can connect and
interact with the Data Space. And a core, where the information is stored, processed, and
analysed. According to the evolving needs, so-called micro-applications can use the relevant
data for a specific purpose. They are much more flexible and cheaper to develop than the
current IT solutions.

The example below shows the collection of information (blue circle) from different actors in
the supply chain of the import of a consignment of washing machines from South Korea. The
information from third country manufacturers and retailers helps the importer documenting
compliance. For instance, information on the product can be submitted once and re-used for

(299) See the 2020 Commission communication ‘A European strategy for data’, COM/2020/66 final.
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